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SECTION 109 INSURANCE LAW 
By Fred. S. Knight 


Overruling the ingenious defense that if section 109 of the Insurance 
Law was held to be applicable to the policy in suit the insurer would be 
required to insure against loss by reason of bodily injury, which risk 
insurer was forbidden to assume, the Appellate Division Fourth Depart- 
ment in Skenandoa Rayon Corp. v. Halifax Fire Ins. Co., 281 New York 
Supplement 193; 86 Insurance Law Journal 213, rendered the interesting 
decision that where an insurer with authority under section 110 sub- 
division 7 to insure against “loss or damage to property resulting from 
the maintenance and use of automobiles,” had issued a policy insuring 
“against loss resulting from the liability of the assured to others for loss 
or damage to lawful goods and merchandise caused by * * * (a) fire, 
including self-ignition or internal explosion of the conveyance or lightning. 
* * * (f) Overturning of the motor truck,” the obligation imposed by 
section 109, Insurance Law, requiring such policies to contain a provision 
that insolvency or bankruptcy of the insured should not release the 
insurer became, by operation of law, a part of the insurance contract. 

A policy was issued to the “Mohawk Motor Freight,” insuring it 
“against loss resulting from liability of the assured to others for loss or 
damage to lawful goods and merchandise caused by * * * (a) fire, 
including self-ignition or internal explosion of the conveyance or light- 
ning. * * * (f) Overturning of the motor truck.” The motor truck 
of the assured which was transporting a shipment of rayon yarn belong- 
ing to the plaintiff Skenandoa Rayon Corp. overturned, causing damage 
by fire to the plaintiff’s goods. Plaintiff obtained judgment against the 
assured but execution issued thereon was returned unsatisfied and plaintiff 
thereafter brought suit under the policy. 

In holding that section 109 of the Insurance Law was applicable the 
Appellate Division stated that it could not agree with the contention of 
the defendant insurer that if section 109 was construed as applicable to 
the policy the company would be placed in the anomalous position of 
being prohibited by section 110 from writing insurance against bodily 
injury and being required by section 109 to issue such policy. The court 
pointed out that section 109 should be construed as requiring that no 
policy should be issued to the owner of a motor vehicle unless it contained 
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a provision insuring such owner against liability for damages for death or 
injury to the person, if the policy insured against bodily injury, or for 
injuries to property, if the policy insured against property damage only. 


ACTUAL NOTICE 


In the December, 1935 issue of The Insurance Law Journal we took 
occasion to comment under the above heading on the case of Merchants’ 
Mutual Casualty Co. v. Justices of Superior Court, 197 Northeastern 
166; 85 Insurance Law Journal 1343. his case involved an attempt to 
cancel the policy, the notice being mailed on January 17, 1933. The court 
held that under the statute, Massachusetts Compulsory Motor Vehicle 
Law, as it was at the time of the attempted cancellation, notice of can- 
cellation must be “actual notice” which means at least knowledge by the 
assured that written notice has reached the place where the assured may 
rightly be presumed to be. 

It has been brought to our attention that the editorial may be mis- 
leading to readers who may assume that the law in the State of Massa- 
chusetts regarding requirements for notice of cancellation of automobile 
liability policies is still the same as it was at the time of the circum- 
stances stated in the above mentioned case. Attention is called to an 
enactment by the Massachusetts Legislature in 1933, Chapter 145, 
Section 1 (2); 

‘And that notice of cancellation sent by the company to the insured, 
by registered mail, — ige prepaid, with a return receipt of the addressee 
requested, addressed to him at his residence or business address stated 
in the policy shall be a pte notice and that an affidavit of any officer, 
agent or employee of the company, duly authorized for the purpose, that 
he has so sent such notice addressed as aforesaid shall be prima facie 
evidence of the sending thereof as aforesaid; * * e 

The above mentioned statute specifically provides that “notice of can- 
cellation sent by the company to the insured, by registered mail, postage 
prepaid, with a return receipt of the addressee requested, addressed to 
him at his residence or business address stated in the policy shall be 
sufficient notice * * * . It is to be hoped that the court will sustain 
the plea of cancellation where the notice has been sent in accordance 
with the statutory provisions even though due to the absence of the assured 
the notice was never actually received. 
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JEFFERSON STANDARD LIFE INS. CO. v. MUNTHE. No. 
Circuit Court of Appeals, Ninth Circuit. June 17, 1935. 
78 Federal Reporter (2d) 53 
1. INSURANCE. 


Recital in policy of payment of premium would not be binding in absence of 
delivery (Civ. Code Cal. § 2598). 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 

2. INSURANCE. 

Execution of life policy by insurer and mailing of it to insurer’s general agent 
held not “delivery” of policy so as to make policy effective from date of mailing, 
where general agent was to deliver policy to escrow holder as part of transaction 
by which insurer was to make loan on realty owned by insured. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

5. INSURANCE. 

Execution of note by insurer and insured as part of transaction for loan by 
insurer on realty owned by insured held not payment of premium on life policy 
issued to insured as part of transaction, as regards effective date of policy, where 
payment of premium was to be made from funds derived from loan. 

(For other cases, see Insurance, Dec. Dig. § 186[5].) 

Appeal from the District Court of the United States for the Northern District 
of California, Southern Division; Harold Louderback, Judge. 

Action by Lester Munthe against the Jefferson Standard Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed. 

Francis V. Keesling, C. A. S. Frost, and Garton D. Keyston, all of San Fran- 
cisco, Cal., for appellant. 

Carroll S. Bucher, of San Francisco. Cal., for appellee. 

Before Wilbur, Denman, and Mathews, Circuit Judges. 

Wineer, Circuit Judge. 

This action was brought to recover on a life insurance policy dated March 7, 
1929, in the sum of $3,500 alleged to have been issued by the appellant insurance 
company upon the life of Dorothy Larsson Munthe in which appellee, insured’s 
husband, was named beneficiary. The case was tried before a jury and judgment 
was entered upon the verdict in favor of plaintiff. Defendant appeals. 

The insured became ill on the day the policy was dated and died three days 
later, March 10, 1929. The policy was mailed from Greensboro, N. C., to appellant’s 
general agent and was in the mail at the time of the death of the insured in San 
Francisco, Cal., being received by the general agent of the appellant company at 
San Francisco after the death of the insured. The principal question involved in 
the case is as to whether or not the policy had become effective by delivery. 

The application for the policy contained the usual provision: “That the company 
shall incur no liability under this application (unless properly executed conditional 
receipt bearing the same number as this application has been delivered to me and 
then only subject to its provisions) unless and until (a) it has been received and 
approved, (b) the policy issued and actually delivered and (c) the premium has 
been actually paid to and accepted by the company, or its authorized agent, all dur- 
ing my lifetime and while I am in good health.” 


[1] The policy was never physically delivered to, nor did it come into the pos- 
session of, the appellee or the insured, nor was the premium paid unless it be held 
to have been paid by reason of the loan transaction to which we will hereinafter 
refer. The policy contained the usual recital of the payment of the premium, and 
it is conceded that if the policy had been delivered this recital would be binding 
upon the insurance company under the provisions of the California Civil Code, § 


2598. In the absence of delivery, however, this recital would not be binding. See 
New York Life Ins. Co. v. Gist (C. C. A.) 63 F. (2d) 732; Mutual Life ‘Ins. Co. of 
New York v. Frey (C. C. A.) 71 F.(2d) 259. 


The appellee’s contention is that the execution of the policy by the officers of 
the company at the home office in Greensboro, N. C., and the mailing of it to its 
general agent in San Francisco was a delivery of the policy. The policy was applied 
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for on March 2, 1929, in connection with the application by the appellee for a loan 
for the same amount ($3,500) upon certain real estate owned by him in the county 
f Alameda, state of California. 

It appears from the undisputed evidence that it was a part of appellant’s mort- 

gage loan plan to require the taking out of a policy of life insurance in a sum equal 
to that of the loan and an assignment of the policy to appellant as additional secur- 
ity for the loan. The application of appellee for the loan was dated December 29, 
1928, and was approved by appellant for $3,500. Appellee and his wife, the insured, 
had signed a deed of trust to appellee’s real property to secure repayment of the 
toan and had also signed a promissory note in the sum of $3,500, which documents 
were left with the Title Insurance & Guaranty Company of San Francisco, which 
company was handling the loan transaction. The deed of trust was duly recorded 
and a copy of the deed of trust together with the original note and a copy of the 
title insurance policy proposed to be issued by the title company to the appellant 
were sent on February 16, 1929, by the Title Company to appellant’s home office in 
Greensboro, N. C., for its approval. In the letter of transmittal the Title Company 
requested that the loan funds be forwarded with instructions. On March 8, 1929, 
the day after the policy was dated, appellant forwarded its check for $3,500, pay- 
able to appellee and the insured, to the Title Company in San Francisco with 
instructions to the Title Company concerning the transaction. By these instructions 
the Title Company was directed to issue a policy of title insurance covering appel- 
lee’s real property; to secure a certified check for $84.49 which covers the annual 
gross premium on life policy 360,321 (the policy herein involved) and deliver the 
same to the office of appellant’s general agent in San Francisco; to secure from 
appellee and the insured an assignment of the life insurance policy to the appellant 
on forms inclosed with the instructions and to forward the assignment together 
with the life insurance policy to the home office of appellant; and to attach to the 
fire insurance policies covering appellee’s property securing the loan appellant’s 
standard mortgage clauses signed by the agents of the issuing company. Upon 
fulfilling these requirements the Title Company was authorized to disburse the loan 
funds. The evidence shows that the usual procedure in such case was for the Title 
Company, as escrow holder, to procure the signature of the person securing the loan 
endorsing the check which was made out in his name as payee for the full amount 
of the loan and for the Tithe Company then to deduct the amount of the premium 
payable for the life insurance policy and forward the same to the office of appel- 
lant’s general‘agent in San Francisco and thereafter to disburse the balance of the 
joan as directed by the borrower. It also appears that this procedure was contem- 
plated in this instance. 

[2, 3] It is clear from the evidence that the delivery of the policy and consum- 
mation of the loan was to be one transaction to be finally consummated in the office 
of the Title Company when authorized by the appellant as heretofore stated. This 
consummation never occurred by reason of the death of the insured prior to the 
receipt of the life insurance policy in San Francisco. The mailing of the policy to 
appellant’s agent in San Francisco was not for the sole purpose of delivery to the 
insured, but rather was to be delivered by the general agent to the Title Company 
as escrow holder in the transaction. Therefore, the mere execution of the policy 
by the officers of appellant company and the mailing of the policy to its general 
agent in San Francisco did not constitute a delivery of the policy so as to make it 
effective from that time. Nor did the execution of the note by appellee and the 
insured constitute a payment of the premium on the policy and was not intended to 
do so. The payment of the premium was to be made from the funds derived from 
the loan by the appellant company to appellee. If the parties had intended the life 
insurance policy to become effective immediately, that result could have been 
accomplished by the issuance of a conditional receipt. Such a receipt was neither 
issued nor requested. 

The transaction never having been consummated and the policy of insurance 
consequently not having become effective during the lifetime of the insured, appel- 
lant’s motion for a directed verdict should have been granted. 

Judgment reversed. 
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SBISA et al. v. LAZAR et al. No. 7668. 
Circuit Court of Appeals, Fifth Circuit. June 11, 1935. 
78 Federal Reporter (2d) 77. 
2. INSURANCE. 

Where judgment in divorce suit fixed title to policy on husband’s life in hus- 
band, but husband, notwithstanding court’s aid, was unable to obtain possession of 
policy from divorced wife so that he could send policy to insurance company for 
change of beneficiary, and wife’s name, therefore, still remained indorsed on policy 
as beneficiary when husband died, policy stood as though no beneficiary had been 
named, and was payable to husband’s administrator for benefit of his heirs. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. 

Where divorce suit judgment fixed title to policy on husband’s life in husband, 
but husband was unable to obtain policy, from his divorced wife who was named 
as beneficiary and had possession of policy, husband’s administrator held entitled, 
in insurer’s interpleader suit, to the proceeds of the policy, notwithstanding policy 
provision that change of beneficiary should become effective only on insurer’s 
indorsement of change on the policy, since provision was for protection of insurer 
only, and was waived by filing interpleader bill and depositing amount of policy in 
registry of court. 

(For other case, see Insurance, Dec. Dig. § 587.) 


Appeal from the District Court of the United States for the Eastern District of 
Louisiana; Wayne G. Borah, Judge. 

Interpleader suit by the Mutual Life Insurance Company of New York against 
Louis L. Lazar and others. From an adverse decree, Edwin B. Sbisa, administrator 
of the succession of Ernest E. C. Pollock, deceased, and others appeal. 

Reversed and remanded. 

Percy Saint and Robert Guerard Hughes, both of New Orleans, La., for appel- 
lants. 

Alvin R. Christovich and Ernest J. Robin, both of New Orleans, La., for appel- 
lees. 

Before Bryan, Foster, and Sibley, Circuit Judges. 

3RYAN, Circuit Judge. 

Upon the death of Dr. Ernest E. C. Pollock in September, 1932, his divorced 
wife, Julia Lazar Pollock, on the one hand, and the administrator of his estate on 
the other, filed opposing claims to the proceeds of a policy of insurance on his life. 
The insurance company, upon its bill interpleading the rival claimants, and dis- 
claiming any interest in the contest between them, or in the right of any particular 
claimant to the proceeds, and upon paying the amount due under the policy into the 
registry of the court, was by order of the court discharged from any further liabil- 
ity. The trial proceeded upon the issues raised by the answers of the interested 
parties ,and resulted in a decree in favor of those claiming under Julia Lazar Pol- 
lock, who died before it was entered. Appellants, other than the administrator, are 
the children and heirs of Dr. Pollock, and are entitled to the proceeds of the policy 
if, upon his death, those proceeds passed to his estate. They inherit nothing from 
Julia Lazar Pollock, because they are not her children, but were born of previous 
marriages of Dr. Pollock. 

[1-3] This is but the continuation of an old controversy. The policy in suit 
which was issued in 1901, reserved to the insured the right to change the beneficiary, 
but only upon the company’s indorsement of such change upon the policy. In 1908, 
upon the’ application of the insured, the beneficiary was changed to his then wife, 
Julia Lazar Pollock, if living, and if not to his executors, administrators, or 
assigns. In 1911, by an act of donation, Dr. Pollock gave her all his right, title, and 
interest in the policy. In 1924, Dr. and Mrs. Pollock were divorced. The judgment 
of divorce “not only dissolved the marriage, but it definitely settled all of the prop- 
erty rights of the spouses, including the community of acquets and gains which 
existed between them, and it decreed the defendant [Dr. Pollock] to be the sole 
owner of the community property. The judgment also reserved to the parties the 
right to apply to the court for all orders necessary to enforce the division of the 
property in accordance with the terms of the judgment.” Pollock v. Pollock, 164 
La. 1077, 115 So. 275. Shortly after the entry of that judgment, the court which 
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entered it, upon Dr. Pollock’s motion, ordered Mrs. Pollock to indorse her waiver 
of any interest in, and to turn over to him, all the insurance policies on his life 
which she had in her possession and which reserved to him the right to change the 
beneficiary. On appeal, this order was affirmed in January, 1928, by the Supreme 
Court. Pollock y. Pollock, supra. In November, 1928, the Supreme Court had 
before it a mandamus petition brought by Dr. Pollock to compel another insurance 
company to change the beneficiary without requiring the delivery of the policy for 
indorsement thereon of the name of the new beneficiary. Mandamus was denied on 
the ground that Dr. Pollock had not exhausted his remedy to compel specific per- 
formance of the order entered in the divorce proceeding, but in the course of its 
opinion the court said that its previous judgment in Pollock v. Pollock fixed the 
title to the policy there involved in Dr. Pollock. State ex rel. v. Equitable Life 
Assurance, 167 La. 342, 119 So. 71. These two decisions leave no doubt of the 
finality or of the meaning of the judgment in favor of Dr. Pollock and against 
Mrs. Pollock. Notwithstanding this, Mrs. Pollock succeeded until after Dr. Pol- 
lock’s death in withholding from him this and other policies on his life which 
belonged to him. We think the judgment in Pollock v. Pollock is binding upon her 
and upon appellees who stand in privity with her. Appellees may not now contend, 
as they seek to do, that the policy in suit belonged to Mrs. Pollock because the 
insured gave it to her by act of donation. Whether the donation could be revoked 
by the donor, or even by a decree of court, is a question that has been finally decided 
as between the parties interested and their privies, and is therefore no longer open 
for consideration. Mrs. Pollock’s name, it is true, still remains indorsed on the 
policy as beneficiary, but that is so only because Dr. Pollock, with the aid of the 
court, was never able to get possession of the policy so that he could send it to the 
insurance company and have the name of the beneficiary changed. The _ policy 
stands as though no beneficiary had been named, and is therefore payable to the 
administrator of the insured for the benefit of the heirs. Appellees can hardly say 
with straight faces that appellants ought to be defeated for the reason that Dr. 
Pollock failed to send in the policy to the home office of the company and have the 
name of a new beneficiary indorsed on it. The provision of the policy as to the 
method of effecting a change of beneficiary was one for the benefit and protection 
of the insurance company only; and the insurance company clearly waived it by 
filing the bill of interpleader and depositing the amount of the policy to be paid to 
those entitled to receive it as the court might direct. Arrington v. Grand Lodge 
(C. Cc. A.) 21 F.(2d) 914; Holt v. Russell (C. C. A.) 30 F.(2d) 597. Our conclu- 
sion is that the appellants are entitled to the proceeds of the policy. 

The decree is reversed, and the cause remanded for further proceedings not 
inconsistent with this opinion. 


TRAVELERS’ INS. CO. v. WOLFE. No. 6715. 
Circuit Court of Appeals, Sixth Circuit. June 6, 1935 
78 Federal Reporter (2d) 78. 

1. INSURANCE. = 

Application for term life policy with disability benefits providing that policy 
should not take effect unless first premium should be paid, while insured was in 
good health, and policy providing that it should be effective from October 3, 1927, 
held to mean that policy should not take effect unless first premium was paid while 
insured was in good health, but that when it did take effect, it should operate from 
date therein stated. 

(For other cases, see Insurance, Dec. Dig. § 137[2].) 
2. INSURANCE. | 

It is competent for parties to agree that effective date of term life policy with 
disability benefits shall be one prior to its actual execution or issue. 

(For other cases, see Insurance, Dec. Dig. § 175.) 
3. INSURANCE. 

Court cannot make new contracts for parties, but must enforce term life policies 
with disability benefits as made. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
4. INSURANCE. 

Party who accepts term life policy with disability benefits and keeps it until 
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loss occurs cannot in a suit at law on it ask to have policy enforced otherwise than 
according to its terms. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

5. INSURANCE. 

Nearly any kind of agreement that is not contrary to law or public policy may 
be included in term life policy with disability benefits, and insurer may impose 
such conditions as it desires. 

(For other cases, see Insurance, Dec. Dig. § 138]1].) 

6. INSURANCE. 

Where application for term life policy with disability benefits provided that 
policy should not take effect until first premium should be paid while insured was 
in good health, and policy provided that it should be effective from October 3, 
1927, but policy was not issued until October 10, 1927, nor delivered until October 
20, 1927, when insured gave agent note for first year’s premium, which was later 
paid, policy became effective on October 3, 1927, and court erred in instructing 
jury that policy took effect on date of delivery. 


(For other cases, see Insurance, Dec. Dig. § 175.) 


7. INSURANCE. 

Where insurance agency contract provided that agent had no authority to vary 
contracts, or to extend time for premium payments, and forbade taking of payments 
other than in current funds, and term life policy with disability benefits provided 
that only vice president or secretary by written agreement could extend time for 
payment of premiums or otherwise alter contracts, agent was not a “general agent 
and fact that he had office with company agency, took applications for insurance, 
delivered policies, collected initial and renewal premiums did not make him a 
“seneral agent” with power to accept note for payment of second year’s premium 
on term policy. 

(For other cases, see Insurance, Dec. Dig. § 358.) 

8. INSURANCE. 
Life insurer has right to withhold from its agents any credit giving authority. 
(For other cases, see Insurance, Dec. Dig. § 358.) 

9. INSURANCE. 

In absence of authority to extend credit, transaction between life insurer’s 
agent and insured whereby a note 1s given for premium is a private arrangement 
between agent and insured not binding on insurer. 

(For other cases, see Insurance, Dec. Dig. § 358.) 

10. INSURANCE. 

Payment of stipulated premiums on or before date fixed is of the essence of 
term life policy with disability benefits, and insurance cannot be required to be 
carried on credit unless such purpose can be gathered from the contract. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

11. INSURANCE. 


Where term life policy with disability benefits required payment of a given 
sum as premium, necessary implication was, where nothing to contrary appeared, 
that payment of premium was to be made in cash. 

(For other cases, see Insurance, Dec. Dig. § 186[1].) 

12. INSURANCE. 

A “note” is an agreement to pay, and not 
that premium shall be paid in “cash”. 

(For other cases, see Insurance, Dec. Dig. § 186[5].) 
13. INSURANCE. 


“cash” within life policy providing 


In suit on term life policy with disability benefits, where agent had no authority 
to take note in payment of premiums, and accident resulting in disability happened 
after expiration of one year from date of policy and the giving of the note, which 
was never paid, to insurer’s agent for second year’s premium insurer held entitled 
to peremptory instruction on ground that policy was not in force at time of accident. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 
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Appeal from the District Court of the United States for the Northern District 
of Ohio, Eastern Division; Paul Jones, Judge. 

Action by John B. Wolfe against the Travelers’ Insurance Company. From a 
judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

C. M. Horn, of Cleveland, Ohio (McKeehan, Merrick, Arter & Stewart, of 
Cleveland, Ohio, on the brief), for appellant. 

A. E. Emmerman, of Cleveland, Ohio (M. J. Draegin, of Cleveland, Ohio, on 
the brief), for appellee. 

3efore Moorman, Hicks, and Simons, Circuit Judges. 

Simons, Circuit Judge. 

The principal question presented by this appeal is whether a life insurance 
term policy providing for disability benefits to the insured was in force upon 
the date of the accident out of which the disability arose, or whether it had 
lapsed by the insured’s failure to pay premiums. The answer to the question 
must depend upon whether the policy took effect as of the date therein specified 
as its effective date, or in view of a provision in the application, that it should 
not take effect unless the first premium should be actually paid, it took effect 
only upon its delivery, and also upon whether by the giving of a promissory 
note for a second premium payment by the insured to a subordinate agent of the 
insurer the policy was continued for the second premium year, although the note 
was never paid. 

The appellant is the insurer. The policy was a five-year term life insurance 
policy, with benefits for permanent total disability. The application therefor was 
signed by appellee, Wolfe, on September 26, 1927. It was issued October 10, 1927, 
and was delivered to Wolfe by the insurer’s agent, Flemming, on October 20, 
1927, upon which date a note was given to the agent for the first year’s premium, 
which was later paid. On November 14, 1928, Wolfe was injured. Prior to that, 
however, on October 10, 1928, he claims to have given another note to Flemming 
for the second year’s premium. It is conceded that this note has never been paid 
The plaintiff below had judgment, and the defendant company appeals. 

The precise wording of the provision in the application relied upon is: 
And that the contract issued hereupon shall not take effect unless the first premium 
shall be actually paid while I am in good health. * * * ” Upon the first page 
of the policy appears the following: ‘5. Effective Date. This insurance shall be 
effective from October 3d, 1927.” It shall be seen that if the effective date of 
the insurance contract is October 3, 1927, the accident occurred outside of the 
first premium year, and beyond the expiration of the thirty-one-day grace period 
provided in the contract, but if the term began upon October 20th, the date of 
the delivery of the contract, the loss occurred during the first premium year. If 
the latter is the determining date, no consideration need be given to the problem 
presented by the alleged payment of the second year’s premium; if the former is 
the critical date, it will become necessary to consider whether the second note 
effected a continuation of the policy for a second premium year. 

[1] It is briefly the plaintiff’s contention that the provision in the application, 
which is made a part of the policy, is controlling; that by its terms the insurance 
contract did not come into existence until the policy was executed and delivered and 
the first year’s premium paid; that having contracted for a five-year term, no less 
period of protection can satisfy the insurer’s obligation, and in any event there 
is a conflict between the application and the policy out of which an ambiguity 
arises, which under familiar principles must be resolved against the insurer, by 
whom the contract was drawn. We have given careful consideration to this con- 
tention, but as we read the contract it is perfectly clear. Its effective date is 
October 3, 1927. This is the date which controls the payment of premiums, and 
the running of suicide, incontestable, and other clauses. There is no conflict 
between this provision and the provision in the application. Read together, they 
mean that the contract shall not take effect unless the first premium is paid while 
the insured is in good health, but that when it does take effect it operates from 
the date stated therein. This is the ordinary connotation of the terms used, and 
we see no oceasion for giving them a strained construction. 


2, 3] The question is not new. It appears in similar, if not identical, form in 
many cases which have been decided against similar contentions advanced by both 


“we * 
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insurer and insured. Mutual Life Ins. Co. of New York v. Hurni Packing Co., 263 
U. S. 167, 44 S. Ct. 90, 91, 68 L. Ed. 235, 31 A. L. R. 102; Sellars v. Continental 
Life Ins. Co., 30 F.(2d) 42, 45 (C. C. A. 4); Whitney et al. v. Union Central 
Life Ins. Co., 47 F.(2d) 861, 864 (C. C. A. 8); Subar v. New York Life Ins. Co., 
60 F.(2d) 239 (C. C. A. 6), to mention but a few. As was said in the Hurni Case, 
supra, “It was competent for the parties to agree that the effective date of the 
policy should be one prior to its actual execution or issue,’ or as in the Sellars 
Case, “Courts cannot make contracts for parties. They can only enforce the 
contracts which the parties themselves have made,” or as in the Whitney Case, 
“There is no reason why parties cannot agree that a policy may be antedated, and 
that the policy shall take effect from said date agreed upon, for a policy of insur- 
ance is a voluntary contract.” The contention that an insurance contract imports 
a risk, and that there can be no such contract until the risk is assumed, is noted 
and rejected by Judge Parker in the Sellars Case. It is true that in that ‘and other 
cases the reason for antedating the contract was to give the insured a premium 
rate applying to an earlier age, but such considerations were said by the court to be 
“beside the point,” and to the same contention the Fifth Circuit Court of Appeals 
in McCampbell v. New York Life Insurance Co., 288 F. 465, 469, made response 
that “a conclusive answer is that parties are entitled to make their own contracts.” 

|4, 5] The appellee endeavors to distinguish the above cases on the ground that 
the antedating of the policies thereim was in conformity with the provisions of the 
respective applications, while here there is conflict. It must be borne in mind, 
however, that the application when made is not a contract. It may be accepted 
or rejected by the insurer. If accepted without qualification, and delivery and 
premium payment follow, a contract results. If the policy, however, does not 
conform to the application (though we do not agree that such is the case here), the 
policy, as noted in the Sellars Case, is merely a counter offer which the insured 
may at his pleasure accept or reject. If he does accept it, pays the premium, keeps 
the contract until the loss occurs, he cannot in a suit a law upon it ask to have 
it enforced otherwise than according to its terms. Lumber Underwriters v. Rife, 
237 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140; Taylor et al. v. American Liability 
Co., 48 F.(2d) 592 (C. C. A. 6). It is not, therefore, accurate to say that Wolfe 
was given a policy which differed in terms from that applied for without either his 
knowledge or consent. The terms of the policy are plain. He accepted it, paid 
the premium, kept it without complaint, and it is the policy he now sues upon. As 
was said in Whitney v. Union Central Life Ins. Co., supra: “Nearly any kind of 
an agreement that is not contrary to law or public policy may be included therein. 
An insurer may impose such conditions as it desires and the insured can take 
them or go without the policy, as it may choose.” 


McMaster v. New York Life Ins. Co., 183 U. S. 25, 22 S. Ct. 10, 14, 46 L. Ed. 
64, is not in conflict with the views here expressed. The policies in that case were 
dated December 18th. They were delivered December 26th. The insurer urged 
that their effective date was December 12th, because the insured had so requested 
in his application. The company was held to the date named in the policy. While 
it was not material to recovery in that case that any later effective date than 
December 18th be found, the court nevertheless noted that, “notwithstanding 
the premiums in this instance were not actually paid and received and the policies 
delivered until December 26, it may be conceded that, and in accordance with the 
practice in such matters, the contracts of insurance commenced to run from 
December 18 rather than from December 26.” Since the application here involved 
provides that the contract shall not take effect unless the first premium shall be 
actually paid, cases wherein the application stipulates that the contract shall not 
take effect until the first premium is paid, such as Prudential Ins. Co. of America 
v. Stewart, 237 F. 70 (C. C. A. 9), Stramback v. Fidelity Mutual Life Ins. Co., 
94 Minn. 281, 102 N. W. 731, Landrigan v. Missouri State Life Ins. Co., 211 Mo. 
App. 89, 245 S. W. 382, are of doubtful analogy. Likewise are cases where 
there is clear conflict between the effective date and that given in the policy for the 
paymnt of premiums, such as Harvey vy. Union Central Life Ins. Co., 45 F.(2d) 
78 (C. €. A. 4). 

[6] The purpose of giving a precise effective date to the policy is to avoid the 
very ambiguity with respect to premium payments and lapse which is here asserted 
So noted the court in Sellars v. Continental Life Ins. Co., supra, and so the facts 
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here demonstrate. The original petition alleged that the policy was delivered 
on or about October 10th. A pre-trial deposition of the plaintiff gave October 
10th or 12th as the date of the policy. The company’s agent testified that the 
policy was delivered on October 12th. Suit was not brought until November 12, 
1932, which further demonstrates the advantage to both contracting parties of 
avoiding by specific recitals, issues, for decision of which resort must be had to the 
uncertain memories of witnesses after the lapse of years. We are aware of the 
purpose of modern legislation and the trend of decision to safeguard the insured 
against the intricacies of complicated insurance contracts. This does not require 
us, however, to ignore the simple in a search for the complex, or strain for 
construction which while it may in the one case save a policyholder from forfeiture 
or lapse, may in others deprive parties in interest of the protection of the suicide 
or incontestable clauses. The court erred in instructing the jury that the policy 
took effect upon the date of delivery. 

We come then to the effect of Wolfe’s second note, claimed to have been 
seasonably given to the company’s agent for the second year’s premium. While the 
giving of the note was denied, there was evidence to carry the issue to the jury, 
and the verdict establishes delivery for present purposes. We are concerned only 
with its legal effect. If it constituted payment of the second year’s premium, the 
insurance was in force at the time of Wolfe’s accident without regard to the 
effective date of the policy. 

|7] Flemming was a subordinate, and in no sense a general agent. The fact 
that he had an office with the company agency in Cleveland, took applications for 
in surance of various kinds, delivered policies, collected initial premiums in the case 

life insurance, and to some extent renewal premiums on other classes of insur- 
ance, does not make him a general agent. His authority was limited by the terms 
of his agency contract, and by the usual policy provisions restricting the authority 
of agents to alter contracts, or extend the time for payment of premiums, except 
by the written agreement of the company signed by the president or one of its vice 
presidents or secretaries. Flemming’s agency contract not only provided that 
he had no authority to vary contracts or extend the time for premium payments, 
but also forbade the taking of payments “other than in current funds.” 

[8-13] The insurer undoubtedly has the right to withhold from its agents any 
credit giving authority, Dodd v. A&tna Life Ins. Co., 35 F.(2d) 673 (C. C. A. 6), and 
in the absence of authority to extend credit a transaction between the agent and 
the insured whereby a note is given for the premium must be held to be a private 
arrangement between them. Bradley v. New York Life Ins. Co., 275 F. 657 
(C. C. A. 8). Payment of stipulated premiums on or before the date fixed is of 
the very essence and substance of an insurance contract, Bergholm v. Peoria Life 
Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416, and insurance cannot be 
required to be carried on credit unless such purpose can be gathered from the 
contract. John Hancock Mutual Life Ins. Co. v. Chevillon, 45 F.(2d) 980 (C. C. 
\. 7). No such purpose can be gathered from the present contract as appeared in 
the Dodd Case, supra. In Newson v. New York Life Ins. Co., 60 F.(2d) 241, 243 
(C. C. A. 6), the policy provided for the payment of the full amount of the 
first premium “in cash”. This phrase does not appear in the contract here involved, 
but where payment of a given sum is required, and nothing appears to the con- 
trary, the necessary implication must be that payment is to be made in cash, and 
as was said in the Newsom Case, “A note is an agreement to pay; it is not cash.” 
The record discloses no substantial evidence of waiver by the company of pay- 
ment provisions, or of such course of conduct by it as to create an estoppel. 
Moss v. A&tna Life Ins. Co., 73 F.(2d) 339 (C. C. A. 6). Nor is it shown that 
the agent had express authority from the company to take notes for renewal pre- 
miums, or that the company subsequently, with knowledge of the facts, ratified 
the acts of the agent in this respect. Northern Assurance Co. v. Building Ass’n, 
183 U. S. 308, 22 St. Ct. 133, 46 L. Ed. 213. The motion for peremptory instruc- 
tions on behalf of the defendant having been based on the premise that the policy 
was not in force at the time of Wolfe’s accident, either through payment of the 
first premium or the giving of the note for the second premium, should have been 
granted. It becomes unnecessary, therefore, to discuss or rule upon the remaining 
assignments of error. 

The cause is reversed and remanded for further proceedings consistent herewith. 





Densby v. Acacia Mutual Life Ins. Co. 


DENSBY v. ACACIA MUT. LIFE ASS’N. No. 6334. 
United States Court of Appeals for the District of Columbia. 
Argued April 4, 1935. 
Decided May 6, 1935. 
78 Federal Reporter (2d) 203. 
1. INSURANCE. 

Equity suit brought in Illinois against widow as beneficiary to cancel life policy 
issued to Illinois resident field not binding on nonappearing widow who was non- 
resident of Illinois when suit was brought and was not personally served, and hence 
suit did not constitute “contest” within incontestable clause. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. 
Insurer’s suit against beneficiary to cancel life policy held action in personam 
; aed ; I 
and not in rem, and could be brought only where beneficiary resided or could be 
personally served. 
(For other cases, see Insurance, Dec. Dig. § 249.) 
3. INSURANCE. 

Insurance policy is “chose in action” and comes within rule that suits to cancel 
contractual rights and obligations are personal actions requiring personal service. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

4. INSURANCE. ; _ 

Insurer’s letter confirming notice to beneficiary of refusal to pay face of life 
policy and tender of refund of premiums fe/d not “contest” enabling insurer to 
avoid effect of incontestable clause, and to defend beneficiary’s action by pleading 
false answers in application 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INSURANCE. 

Insurer is entitled to cancellation of life policy if proving fraud in its procure- 

ment. ° 


(For other cases, see Insurance, Dec. Dig. § 247.) 


6. INSURANCE. 

Equity has jurisdiction to annual life policy at suit of insurer. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

\ppeal from the Supreme Court of District of Columbia. 

Action by Johanna Densby against the Acacia Mutual Life Association, a cor- 
poration. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

Raymond M. Hudson and Minor Hudson, both of Washington, D. C., for 
appellant. 

Roger J. Whiteford, of Washington, D. C., for appellee. 

Before Martin, Chief Justice, and Robb, Van Orsdel, Hitz, and Groner, Asso- 
ciate Justices. 

Groner, Associate Justice. 

This is an action on an insurance policy, brought in the Supreme Court of the 
District December 9, 1931. 

The policy was dated October 1, 1930, and was issued on the life of Marshall 
Otto Densby, then a resident of Chicago, II. 7 

Appellee is an insurance company created by an act of Congress, with its head 
office in the city of Washington. Appellant is the beneficiary. The insured died the 
6th of June, 1931. All due premiums had been paid, and the declaration alleged that 
proofs of death had been furnished the company in accordance with the terms and 
conditions of the policy. The declaration further alleged that the insurer had not 
within one year from the date of the issue of the policy contested its validity and 
effectiveness, and that the policy was, at the time the action was brought, incon- 
testable under a clause providing: “This policy shall be incontestable after one year 
from date of issue except for nonpayment of premium.” 

Appellee (insurer) pleaded in defense of the action false and untrue answers 
by the insured in the application for the policy and, in answer to the claim of 
non-contestability, alleged that on September 8, 1931 (within the year), it had filed 
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in the circuit court of Cook county, IIl., against appellant (beneficiary in the policy), 
a suit in equity to have the policy canceled and to obtain an injunction against suit 
thereon. Appellant’s replication denied any jurisdiction in the Illinois court of the 
subject-matter or the parties, or that any summons or process was ever served 
upon appellant, and, further, alleged that at the time the suit was brought and prior 
thereto the appellant had removed from Illinois to Michigan and established a per- 
manent residence there, all of which was well known to appellee. 

During the trial, the insurance company introduced a letter dated August 29, 
1931, from its general counsel to the attorney of appellant in Detroit, Mich., from 
which it appears that the insurance company had seasonably tendered appellant a 
refund of the premiums paid on the policy, with interest, and had notified her of 
its refusal to pay the face of the policy. The letter confirmed its action in this 
respect. 

At the conclusion of the trial, each party moved for a directed verdict, and the 
trial judge, in passing on the preliminary question of the right of the insurance com- 
pany to contest on the merits, held that the institution of the Illinois suit was with- 
out effect, but that the letter of August 29, refusing to pay the policy, was a “con- 
test” within the terms of the policy. 

If we accept the former and reject the latter conclusion, we must reverse the 
judgment. 

The proposition involves two queries: Was the Illinois equity suit a sufficient 
contest, and, if not, was the letter of August 29? 

The record does not contain the transcript of the Illinois suit, and we are con- 
sequently unable to ascertain for ourselves what proceedings were there had; but we 
do find in the record a finding of fact and conclusion of law made by the court 
below to the effect that the record in the Illinois suit shows there was no personal 
service of process on appellant, no appearance, and no hearing on the merits of the 
case, and a further finding of fact that appellant was not, at the time of the institu- 
tion of ihe suit, a resident of Illinois. In consequence, the lower court held the 
Illinois court without jurisdiction of appellant and the judgment in that suit without 
binding effect. If we accept this finding and conclusion as true, we should be obliged 
to hold, as the lower court held, that the bringing of the equity suit in the Illinois 
court was not controlling on the question we are discussing. A careful examination 
of the evidence discloses nothing on the subject, except appellant’s own testimony 
that within a few weeks of her husband’s death she gave up her apartment in 
Chicago and permanently moved her residence to Detroit, and advised the insur- 
ance company accordingly. That event occurred several months before the suit in 
Illinois was begun. ‘There is nothing to suggest that the change of domicile was 
fictitious or was made to evade process. 

[1, 2] In these circumstances we think the instituting of the suit in Illinois 
subsequently, and when appellant was a resident of Michigan, had no binding effect 
on her. It is true the policy was written in Chicago and the insured resided there 
to the date of his death, but the suit to cancel the policy and destroy the rights of 
the beneficiary was an action in personam and not an action in rem, and could only 
be brought in the place of residence of the beneficiary or where personal service 
on her could be had. In Hart v. Sansom, 110 U. S. 151, 3 S. Ct. 586, 588, 28 L. Ed. 
101, the Supreme Court said: “Generally, if not universally, equity jurisdiction is 
exercised in personam, and not in rem, and depends upon the control of the court 
over the parties, by reason of their presence or residence, and not upon the place 
where the land lies in regard to which relief is sought.” 


[3] And, so far as we know, the nearly universal holding is that suits brought 
for the cancellation of contractual rights and obligations are personal actions and 
can be supported only by personal service. A policy of insurance is a chose in 
action. New York Life Ins. Co. v. Bangs, 103 U. S. 435, 26 L. Ed. 580; Id., 103 U. 
S. 780, 26 L. Ed. 608; Freeman v. Alderson, 119 U. S. 185, 7 S. Ct. 165, 30 L. Ed. 
372; Brown v. Duffin (C. C. A.) 13 F.(2d) 703; McCormick v. Blaine, 345 Ill. 461, 
178 N. E. 195, 77 A. L. R. 1215; Vandever’s Adm’rs v. Freeman, 20 Tex. 333, 334, 
70 Am. Dec. 391; Harnischfeger Sales Corporation v. National Life Insurance Co. 
(C. C. A.) 72 F.(2d) 921. And so, even if we should feel in doubt whether to 
accept the evidence and the court’s finding that the beneficiary in the policy was a 
resident of Michigan and not of Illinois, when the suit was begun, there is still 
nothing in the record by which we can say that there was any constructive service 
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on her which would give that court jurisdiction, or even any knowledge on her 
part of the pendency of the suit. We proceed, therefore, to answer the second 
uery. 

. [4] The lower court held that the letter apprising the beneficiary of the con- 
test was sufficient to enable the insurance company to dispute the claim and con- 
test the case on the merits. 

The precise question kas not previously been decided by this court, but we think 
the decision contrary to the overwhelming weight of authority elsewhere. 

In Northwestern Mutual Life Ins. Co. v. Pickering (C. C. A. 5th) 293 F. 496, 
it was held that a clause in a life policy making it incontestable after one year 
imports a contest by litigation, and hence a mere notice of repudiation of the policy 
and tender back of premiums paid within the year is not such a contest, and does 
not extend the period of limitations. Jefferson Standard Life Ins. Co. v. McIntyre, 
294 F. 886, decided subsequently by the same court, is to the same effect, as are 
also Scharlach v. Pacific Company (C. C. A. 5th) 9 F.(2d) 317, and New York Life 
Ins. Co. v. McCarthy (C. C. A. 5th) 22 F.(2d) 241. 

In Chun, etc. v. Prudential Co. (C. C. A. 9th) 9 F.(2d) 340, it was said the rule 
is that the incontestable clause found in life insurance policies is in effect a short 
period of limitations, and that a policy can only be contested within the meaning 
of the clause by proceedings in court to which the insurer and the insured, or his 
representative or beneficiary, are parties. 

In Peake v. Lincoln Co. (C. C. A. 8th) 15 F.(2d) 303, it is said that “contest”, 
within the meaning of the provision of the clause in question, is confined to appropri- 
ate court proceedings within the time limited. See, also, New York Life Ins. Co. v. 
Hurt (C. C. A. 8th) 35 F. (2d) 92, to the same effect. 

In Rose v. Mutual Co. (C. C. A. 6th) 19 F.(2d) 280, the question is discussed 
and the authorities reviewed at great length, and the conclusion reached that, 
under the noncontestable clause of the policy, a contest is not effectually inaugurated 
by a denial of liability, but only by resort to a court having the right and power to 
determine the validity of the policy. 

In Harnischfeger Sales Corporation v. National Ins. Co. (C. C. A. 7th) 72 
F.(2d) 921, the rule announced in the preceding cases is approved. 


The state courts which have ruled on the question have, so far as we are able 
to determine, with the exception of Maryland and Pennsylvania, adopted the same 
rule. See Link v. Mutual L. Ins. Co., 234 Ill. App. 250; Monahan v. Metropolitana 
Life Ins. Co., 283 Ill. 136, 119 N. E. 68, L. R. A. 1918D, 1196; American Nat. Ins. 
Co. v. Welsh (Tex. Civ. App.) 3 S.W.(2d) 946; Priest v. Kansas City Ins. Co., 119 
Kan. 23, 237 P. 938, 41 A. L. R. 1100; Lavelle v. Metropolitan Ins. Co., 209 Mo. 
App. 330, 238 S. W. 504; Indiana Nat. Ins. Co. v. McGinnis, 180 Ind. 9, 101 N. E. 289, 
45 L. R. A. (N. S.) 192; Repala v. John Hancock Ins. Co., 229 Mich. 463, 201 N. 
W. 465; Reliance Life Ins. Co. v. Thayer, 84 Okl. 238, 203 P. 190; American Trust 
Co. v. Life Ins. Co., 173 N. C. 558, 92 S. E. 706; Thistle v. Equitable Soc., 149 Tenn. 
667, 261 S. W. 667; Murray v. State Ins. Co., 22 R. I. 524, 48 A. 800, 53 L. R. A. 
742; Killian v. Metropolitan Life Ins. Co., 251 N. Y. 44, 166 N. E. 798, 800, 64 A. L. 
R. 956. The principle on which the rule is made to rest is stated by Judge Cardozo 
in the last-named case. Speaking for the New York Court of Appeals, he said: 

“We think a notice of rejection without more is not the beginning of a con- 
test within the meaning of the contract. Much can be said in favor of a different 
holding. In the presence of ambiguity we adhere to the construction adverse to the 
insurer. Repudiation of a policy is notice that a contest will ensue if insured or 
beneficiary shall make attempt thereafter to enforce a claim of right. It is not a 
contest of itself. Repudiation before maturity (the subject of the contract being a 
policy of insurance) is not even such a breach as will sustain a remedy at law 
for the recovery of damages (Kelly v. Security Mut. L. Ins. Co., 186 N. Y. 16, 78 
N. E. 584, 9 Ann. Cas. 661), though it may be the occasion for a declaratory judgment 
or other remedy in equity. Repudiation after maturity is a step closer to resistance, 
but it is not resistance by course of law. From the viewpoint of the law, a contest 
in its proper meaning is still the contestatio of the Romans, or something close 
thereto. The word is redolent of association with witnesses and writs. * * * 
Repudiation is, indeed, an act too uncertain, one resting too often in biased recol- 
lection, to be accepted as the equivalent of ordered battle in the courts. The value of 
a clause declaring a policy incontestable lies to no slight degree in the definiteness 
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of the protection accorded to the holder. The good that it promises is in part a state 
of mind. * * * Alike for insured and for beneficiaries, there is to be the peace 
of mind that is born of definiteness and certainty. The clause, in effect, if not in 
form, is a statute of limitations, established by convention, and like the statute is 
directed to remedies in court. Wright v. Mutual Ben. Life Ass’n [43 Hun, 61; Id., 
118 N. Y. 237, 23 N. E. 186, 6 L. R. A. 731, 16 Am. St. Rep. 749] supra. 

“A contest, then, begins when the insurer avoids, or seeks to avoid, the obliga- 
tion of the contract by action or defense. If the insured or the beneficiary is 
plaintiff, suing to declare the policy in force or to recover money due, the contest 
takes its start when the insurer serves an answer disclaiming liability. If insured 
and beneficiary hold back, preferring to wait till the time for contest has expired, 
the point of begining is the time when the insurer sues in equity to declare the 
policy annulled.” 

As against this long line of cases we have been able to find only two state court 
decisions to the contrary. In Stiegler v. Eureka Ins. Co., 146 Md. 629, 127 A. 397, 
the Court of Appeals of Maryland refused to follow the general rule, and in Feier- 
man v. Eureka Ins. Co., 279 Pa. 507, 124 A. 171, 32 A. L. R. 646, it was assumed 
that any act on the part of the insurer to cancel, followed by notification to the 
insured or beneficiary, was sufficient. 

We are, however, referred to the case of Mutual Life Ins. Co. v. Hurni Packing 
Co. (C. C. A.) 280 F. 18, affirmed by the Supreme Court 263 U. S. 167, 44 S. Ct. 90, 
68 L. Ed. 235, 31 A. L. R. 102, as authority for the position taken by the insurer, but 
a careful reading of that case shows that the question we are discussing was 
apparently not noticed or referred to in the briefs in the Supreme Court, and that 
court did not notice or refer in its opinion te the point. Apparently, in both the 
Court of Appeals and the Supreme Court it was taken for granted that the denial 
of liability was an act of contest and, without reference to that question, the 
judgment against the insurer was affirmed by the Supreme Court on the ground 
that more than two years had elapsed before any act of contest occurred. 

The Eighth Circuit Court of Appeals, from which the case was appealed, has in 
at least two later decisions specifically held that there can be no “contest” except by 
judicial proceedings. See Peake v. Lincoln Co., 15 F.(2d) 303, 306. 

In this state of the law, as established by decisions in the federal courts and 
nearly all the state courts in which the question has arisen, we think the rule 
contended for by appellant is now a part of the fixed and established insurance law 
of the country and while it may be true, as suggested by Judge Cardozo in the New 
York case to which we have referred, that much can be said in favor of a different 
holding, we are not disposed to pursue that thought by contributing anything to the 
unsettlement of a rule so universally approved or to establish in this circuit a rule 
in conflict with the great weight of authority elsewhere. 

}5, 6] Undoubtedly, cancellation of the contract is permitted for fraud in its 
procurement, but the fraud must be shown. It is not enough that it is asserted; it 
must he proved. By notice of cancellation, the insurance company raises an issue of 
fact to be settled only upon a decision of that issue in a court of proper jurisdiction. 
This rule is not one of hardship on the insurer. It is now universally admitted that 
a court of equity has jurisdiction to annul a policy of life insurance at the suit of the 
insurer. New York Life Ins. Co. v. Hurt (C. C. A.) 35 F.(2d) 92; Mutual Life Ins. 
Co. v. Wiegmann, 214 Mo. App. 54, 256 S. W. 505; Jefferson Standard Life Ins. 
Co. v. MeIntyre (C. C. A.) 294 F. 886, and the cases cited above. In this view, no 
unreasonable condition is imposed in insisting that, where the cancellation is not 
agreed to by the insured, the insurer should within the stipulated period commence a 
proceeding in which proof may be offered and a decision had in the only way recog- 
nized by the law as determinative of the issue. 

From what we have said, it follows that the ruling of the lower court, to the 
effect that the letter-notice was sutficient to a hearing on the merits, requires us to 
reverse and remand for a new trial; and, in that view, it is unnecessary we should 
discuss the other assignments of error. 

Reversed. 
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BELL v. PHILADELPHIA LIFE INS. CO. No. 3838. 
Circuit Court of Appeals, Fourth Circuit. June 10, 1935. 
78 Federal Reporter (2d) 322. 
3. INSURANCE. 


Evidence sield to justity denial of recovery of disability benefits on life policy 
requiring due written proof of total and permanent disability before default in 
payment of any premium, where evidence did not warrant finding that insured was 
mentally incapable of giving such proof before premium extension note fell due. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from the District Court of the United States for the Eastern District 

f North Carolina, at Fayetteville. 

Suit by C. O. Bell against the Philadelphia Life Insurance Company. From 
a decree of dismissal, complainant appeals. 

Affirmed. 

Charles G. Rose, of Fayetteville, N. C. (Malcolm McQueen and Rose & Lyon, 
all of Fayetteville, N. C., on the brief), for appellant. 

W. H. Fisher, of Clinton, N. C., and Henry C. Strickland, of Angier, N. C. 
(Dupree & Strickland, of Angier, N. C., on the brief), for appellee. 

Before Parker, Northcott, and Soper, Circuit Judges. 

PARKER, Circuit Judge. 

This suit was instituted in the superior court of Cumberland county, N. C., and 
was removed by defendant into the court below, where it was docketed on the 
equity docket. The bill of complaint alleged that the defendant had issued to 
plaintiff a policy of life insurance in the sum of $10,000, with provision for the 
payment of $100 per month with waiver of further premiums in case of total and 
permanent disability; that a note had been given for a balance on the premium due 
in the year 1932, which had been extended to May 28, 1933, the day upon whict 
the premium payable in the year 1933 became due; that plaintiff became totally 
and permanently disabled prior to May 28, 1933, but did not give defendant notice 
of disability pursuant to the terms of the policy because of his mental condition 
resulting from the disability; and that defendant, without notice to plaintiff, 
wrongfully proceeded to convert the policy into one for extended insurance 
because of the failure on plaintiff's part to pay the premium extension note. It 
prayed that the policy be declared by the court to be in full force and effect, and 
that plaintiff recover on account of total and permanent disability the sum of 
$100 per month for the period of the disability, which at the time of the institution 
of the action amounted to $600. The answer denied that the plaintiff had become 
totally and permanently disabled and alleged that the policy had lapsed, except as 
to the extended insurance feature, on May 28, 1933, because of failure to pay the 
premium extension note. 

[1] The judge below impaneled a jury to try the issues involved in the case, but 
at the conclusion of the testimony directed them to find for the defendant, and 
entered a decree dismissing the suit. From this decree complainant has appealed. In 
this court defendant has moved to strike from the record the statement of the 
evidence signed by the judge below on the ground that the action was one at law, 
that the statement of evidence should be treated as a bill of exceptions, and that, 
not having been signed at the trial term or within an extension thereof, it was not 
properly a part of the record. Plaintiff has moved to remand the cause to the 
court below with direction to remand same to the state court, on the ground that it 
involves less than the jurisdicticnal amount of $3,000. 


[2] The motion to remand must be denied. The suit was instituted, not merely 
to recover the disability benefits alleged to be due under the policy, but also to 
have the policy declared in full force and effect upon an allegeation that the 
defendant had wrongfully declared it lapsed for nonpayment of the premium 
extension note and had converted it into a policy of extended term insurance 
under the option features of the contract. It is well settled that equity will afford 
such relief in the case of —. cancellation < conversion of a policy of 
insurance. Burnet v. Wells, 289 U. S. 670, 680, S. Ct 761, 77 L. Ed. 1439; 
Michaelsen v. Security Mut. Life An Ca. 6. i 150 F. 224; American Trust 
Co. v. Life Ins. Co. of Va., 173 N. C. 558, 92 S. E. 706, 711; Meyer v. Knicker- 
bocker Life Ins. Co., 73 N. Y. 516, 29 Am. Rep. 200; Day v. Ins. Co., 45 Conn. 
480, 29 Am. Rep. 693; Metropolitan Life Ins. Co. v. McCormick, 19 Ind. App. 49, 
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49 N. E. 44, 46, 65 Am. St. Rep. 392; Cooley’s Briefs on Insurance, vol. 5, p. 4692; 
14 R.C. L. 1014; 32 C. J. 1264. And as such relief would directly determine the 
validity of a policy involving $10,000 life indemnity in addition to disability benefits, 
it is perfectly clear that it involves more than $3,000, exclusive of interests and 
costs. 

It is true, as contended by plaintiff, that the jurisdiction of the court depends 
upon the amount actually in controversy in the suit and not upon any amount 
indirectly involved because of the probative effect of the judgment rendered therein 
(New England Mortgage Co. v. Gay, 145 U. S. 123, 12 S. Ct. 815, 36 L. Ed. 646); 
but here the policy itself is directly in controversy and its value determines the 
value in suit. See Pac. Mut. Life Ins. Co. v. Parker (C. C. A. 4th) 71 F.(2d) 
872, 874; Ginsburg v. Pac. Mut. Life Ins. Co. (C. C. A. 2d) 69 F.(2d) 97, 98. 

It is unnecessary to pass upon the motion to strike from the record the 
statement of the evidence, since we are of opinion that, even though the plaintiff 
be correct in his contention that the suit was in reality heard in equity and hence 
no bill of exceptions was necessary to enable us to review the testimony, 
nevertheless, the testimony as certified, when examined, shows that the decree 
appealed from was correct. The insurance policy in question was issued by 
defendant on May 28, 1929. It insured the life of plaintiff in the sum of $10,000 
and contained a clause agreeing to waive further payment of premiums and pay 
the insured a monthly income of $100 per month upon condition that “due written 
proof” should be furnished the company of the total and permanent disability 
of the insured before default in the payment of any premium and while the policy 
was in full force (but not as extended or paid-up insurance). It contained the 
following provisions: 

“If any premium or regular instalment thereof is not paid before the expiration 
of the grace period, or if any premium obligation is not paid when due, then 
this policy is in default and shall be deemed to have lapsed as of the date when 
the defaulted premium or instalment was due, and thereafter shall have no value 
except as provided for under ‘Options on Lapse,’ subject, however, to any notice 
required under the laws of the State in which this policy is delivered.” 

“Options on lapse—(a) Extended insurance—lIf any premium remain unpaid 
at the end of the grace period, and if at least three full years’ premiums have been 
paid, this policy, if no other option has been exercised, will be continued from 
the date of lapse, as non-participating paid-up term insurance (herein called 
extended insurance). The amount of such extended insurance shall be the face 
amount of this policy increased by the amount of any dividend additions and 
decreased by the amount of all existing indebtedness to the company on account of 
or secured by this policy. The term shall be such as the cash value at the date 
of lapse, applied as a net single premium, will purchase and shall include the 
grace period.” 

On May 28, 1932, the company accepted from the insured, as part payment of 
the premium then due, a premium extension note in the sum of $247.75, payable 
two months after date, which contained the following provision: “It is understood 
and agreed to by me that, if ‘this note is not paid at its maturity, or at the 
expiration of any period to which it shall have been extended, no days of grace 
being allowed for the payment thereof, the said Insurance Contract No. 103311 shall 
lapse, and all further liability of said Philadelphia Life Insurance Company on 
account of said contract shall immediately cease and determine, subject to the 
privileges and provisions therein stated, and that the money which has been paid 
on account of the premium or premiums, for the balance of which this note is given, 
shall be forfeited to the company. No personal liability accrues under this note 
and in the event of non-payment the sole remedies of the company shall be as stated 
herein. ci 

This note was extended from time to time, and on January 19, 1933, was 
extended to May 28, 1933; the company declining to extend it beyond that date. 
On April 27, 1933, notice was duly sent insured of the maturity of the note, and 
on the following day notice was sent him of the premium falling due on May 28th. 
He paid neither the note nor the premium on the date due, but on June 26, 
1933, forwarded check in payment of both which the company declined to accept 
on the ground that, upon failure to pay the premittm extension note when due, 
the policy became converted into one for paid-up term insurance under the option 
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contained in the policy. The plaintiff does not controvert the position that the effect 
of failure to pay the premium extension note would ordinarily be that contended 
for by the company; but he contends that the ordinary rule does not aply here, 
because, he says, he was totally and permanently disabled within the meaning of 
the policy for several months before the premium extension note fell due, and that 
the amount due him for disability benefits would more than counterbalance the 
amount due on the note. He meets the requirement of notice as total and per- 
manent disability contained in the policy by the contention that he was mentally 
incapable of giving the notice required, relying upon the recent decisions of this 
court and the Supreme Court in Johnson v. Mutual Life Ins. Co., 70 F.(2d) 41; Id., 
293 U. S. 335, 55 S. Ct. 154, 79 L. Ed. —, and the decision of the Eighth Circuit 
Court of Appeals in Minnesota Mutual Life Ins. Co. v. Marshall, 29 F.(2d) 977, 
and a number of North Carolina decisions of which Rhyne v. Jefferson Standard 
Life Ins. Co., 196 N. C. 717, 147 S. E. 6, is typical. 

[3] A careful reading of the record, however, convinces us that the plaintiff does 
not bring his case within the scope of the decisions upon which he relies. While 
there is some evidence that for two or three months prior to May 28, 1933, plain- 
tiff was not in good health, there is no evidence to warrant a finding that he was 
totally and permanently disabled during this period, or that his mental condition 
was such that he was incapable of giving the notices required by the policy. On 
the contrary, it appears that he was at work in his grocery store every day up 
until Saturday, June 3, 1933, when he suffered some sort of seizure and fell 
while waiting on a customer in his store; that he regularly waited on customers and 
transacted other business around his store; and that on Monday, May 29th, he had 
himself examined by a physician with the view of taking out another insurance 
policy. The physician who examined him at that time found nothing wrong with 
his mental condition, except that he seemed to be nervous. The ratio decidendi of 
the cases upon which plaintiff relies is that the requirement of notice contained 
in the policy must be read with “an exception reasonably saving the rights of 
the insured from forfeiture when, due to no fault of his own, he is totally 
incapacitated from acting in the matter.” ‘The evidence in this case does not war- 
rant the finding of any such incapacity on the part of plaintiff prior to June 3d; 
and, as the policy was forfeited for failure to pay the note on May 28th, unless 
plaintiff was so disabled that failure to give notice of disability prior to that time 
was excused, it is clear that the incapacity of June 3d cannot avail him. 

For the reasons stated, the decree appealed from will be affirmed. 

Affirmed. 


MUTUAL LIFE INS. CO. OF NEW YORK v. MARKOWITZ et al. No. 7796. 
Circuit Court of Appeals, Ninth Circuit. May 13, 1935. 
Rehearing Denied June 24, 1935. 
78 Fedetal Reporter (2d) 396. 


4. INSURANCE. 

Clause providing that policy insuring against death and disability should be 
incontestable within a year, except for non-payment of premiums and except for 
restrictions and provisions applying to double indemnity and disability benefits 
as provided in specified sections, eld to preclude contest of disability insurance 
for fraud in its procurement. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INSURANCE. 

In suit to rescind disability provision of policy for fraud in its procurement 
and to recover disability benefits paid insured, where period of contestability 
had passed and incontestable clause precluded contest on ground of fraud, 
defense of fraud was not available against insured either at law or in equity, 
and court was required to dismiss bill without leave to amend. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of California, Central Division; Wm. P. James, Judge. 

Suit by the Mutual Life Insurance Company of New York against Joseph 
Markowitz and another. From a decree dismissing the bill of complaint without 
leave to amend, plaintiff appeals. 

Affirmed. 
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Frederick L. Allen, of New York City, F. Eldred Boland, and Knight, Boland 
& Riordan, all of San Francisco, Cal., and J. R. Girling, and O'Melveny, Tuller 
& Myers, all of Los Angeles, Cal., for appellant. 

Arthur Rosenblum, of Los Angeles, Cal., for appellee. 

Before Wilbur and Denman, Circuit Judges, and Louderback, District Judge. 

DENMAN, Circuit Judge. 

This appeal is from a decree dismissing a bill of complaint without leave 
to amend. The biil alleging the jurisdictional requirement as to the amount 
involved was brought by appellant, a New York corporation, against appellee, 
a California citizen. It alleges in effect two causes of action. The first is for 
the rescission of the provisions of a policy agreeing to pay the insured beneficiary 
certain monthly benefits in event of his total and presumably permanent disable- 
ment, because of his fraud in its procurement. The policy also insures against 
death, but the bill seeks no relief in that regard. 

The policy contains an incontestability clause, and it is urged here that its 
terms prevent the consideration of the alleged fraud as warranting either 
equitable or legal relief. It is also arguable that the bill should have been dis- 
missed because there existed a plain, adequate, and complete remedy at law, in 
that the defense of fraud could be set up in an action brought by the insured and 
the effect of the incontestability clause be there determined. Dismissal upon 
this latter ground would leave open for adjudication the effect of the clause on 
the alleged fraud. 

The second cause of action is one at law, based on the same fraud, for the 
return of the company’s payments to the insured, exceeding $6,000, on proof made 
to it of the existence of the disability. If the incontestability clause permits the 
consideration of the fraud, the bill was transferable to the law side ot the court. 

The decree bases the dismissal on the conclusion that the bill “does not 
state facts sufficient to constitute a valid cause of action in equity,” without 
specifying upon which of the insufficiencies of fact the adjudication rests. It 
hence leaves in doubt what is res judicata between the parties, unless we infer 
from the failure to transfer the bill to the law side that the incontestability 
clause was held to preclude the defense of fraud. 

[1] Rescission for fraud in certain situations is an historical ground of 
equitable jurisdiction, and the objection that the bill discloses no more than a 
defense at law for fraud concerns the merits only and not the court's jurisdic- 
tion. Twist v. Prairie Oil & Gas Co., 274 U. S. 684, 692, 47 S. Ct. 755, 71 L. Ed. 
1297; Reynes v. Dumont, 130 U. S. 354, 9 S. Ct. 486, 32 L. Ed. 934; Buffum v. 
Peter Barceloux Co., 289 U. S. 227, 236, 53 S. Ct. 539, 77 L. Ed. 1140. 

[2] Both parties argued here the question whether, with such an incontes- 
tability clause, there was any defense at all at law on claims for future benefits, 
and thus acquiesced in invoking its decision by this court sitting in equity. Hence 
this court has the power to dispose of that question and make the decision res 
judicata between the parties. Southern Pacific R. Co. v. U. S., 200 U. S. 341, 26 
S. (Ce. 296, 50'L. Ed; 507. 

[3] If decided in the affirmative the court must refuse to transfer the cause 
to the law side. Stevenson y. Holstein-Friesian Ass’n (C. C. A.) 30 F.(2d) 625. 
Since resolving it in the affirmative here would finally dispose of the case, we 
consider first the effect of the incontestability clause. 

[4, 5] The wording of the clause, so far as affecting the disability insurance, 
is identical with that in the case of Ness v. Mutual Life Ins. Co. (C. C. A.) 70 
F.(2d) 59. The clause reads: “Incontestability—Except for non-payment of 
premiums and except for the restrictions and provisions applying to the Double 
Indemnity and Disability Benefits as provided in Sections 1 and 3 respectively, 
this Policy shall be incontestable after one year from its date of issue unless 
the Insured dies in such year, in which event it shall be incontestable after two 
years from its date of issue.” 

The insurance company claims here that the policy created two distinct and 
separable insurances, one against the death and the other against the disability 
of the insured. It claims, in effect, that the incontestability clause should be 
interpreted as if it read: “The insurance against death in this Policy is incon- 
testable, except for the non-payment of premiums and for the restrictions and 
provisions applying to double indemnity, after one year from its date of issue 
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unless the insured dies in such year, in which event it shall be incontestable 
after two years from its date of issue.” 

Instead of such a plain affirmation of its purpose to confine the clause to the 
insurance against death, the company’s draftsman employs involved limiting 
exceptions applying to the disability insurance. The phrasing by exception, 
though unnecessary, might have established the company’s contention if the 
draftsman had used the simple wording, “except as to the disability insurance.” 
The clause, however, excepts only the restrictions and provisions applying to 
disability benefits “as provided in Section * * * 3” of the policy. 

The restrictions and provisions of section 3 are the same as those in the 
policy considered in the Ness Case. We are in agreement with the analysis of 
the opinion in that case leading to the conclusion that there is no ambiguity in 
the clause; that it clearly provides that the company saved its right to contest 
only in matters arising from the restrictions and provisions specifically set forth 
in section 3; and that the disability insurance is incontestable as to causes grow- 
ing out of acts of the insured in its procurement. Since the period of contesta- 
bility had passed before the bill was filed, the defense of fraud in the procure- 
inent of the policy is not available against the insured either at law or in equity. 

Upon this insufficiency of the bill the dismissal without leave to amend is 
required, and the decree is affirmed. 


NEW YORK LIFE INS. CO. v. KAUFMAN et al. 
KAUFMAN et al. v. NEW YORK LIFE INS. CO. No. 7455. 
Circuit Court of Appeals, Ninth Circuit. May 13, 1935. 
Rehearing Denied June 24, 1935. 
78 Federal Reporter (2d) 398. 
INSURANCE. 

Policies must be construed against insurance company drafting them, in case 
of doubt. 

(For other cases, see Insurance, Dec. Dig. § 
10. INSURANCE. 

Clause providing that policy insuring against death and disability should be 
incontestable after two years except for ieee | of premiums and ‘ ‘except as 
to provisions and conditions relating to Disability Benefits” precluded contest of 
disability insurance ,for fraudulent breach of provision of application whereby 
insured declared his answers to be true, where a particular group of provisions and 
conditions relating to disability insurance making insurance incontestable for causes 


other) than fraud appeared in smaller type than face of policy and was blocked in by 
heavily printed margins. 


(For other cases, see Insurance, Dec. Dig. § 400.) 

INSURANCE. 

Where policy and application are described in the policy as “the entire con- 
tract” and lecoueens ability clause provides that the “policy” shall be incontestable 
except as {0 provisions and conditions relating to disability benefits, an ambiguity 
exists as to whether provisions and conditions so mentioned are those of the entire 
contract including application or those of the policy only, which ambiguity must be 
resolved in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

\ppeal from the District Court of the United States for the Southern District 
of California, Central Division; Frank H. Kerrigan, Judge. 

Suit by the New York Life Insurance Company against Louis Y. Kaufman, 
sometimes known as Louis Y. Koefman and as Louis Y. Kofman, and another, 
wherein defendants filed a cross-complaint. From a decree in favor of complainant, 
defendants appeal. 


146[3].) 


Reversed, with directions. 

Alfred J. Smallberg and Robert Kaufman, both of Los Angeles, Cal., for appel- 
lant. 

Meserve, Mumper, Hughes & Robertson, of Los Angeles, Cal. (E. Avery 
Crary, of Los Angeles, Cal., of counsel), for appellee. 

Arthur Rosenblum and Clore Warne, both of Los Angeles, Cal., amici curice. 

Before Wilbur and Denman, Circuit Judges, and Louderback, District Judge. 





The Insurance Law Journal, Vol. 86 [Jan., 1936 


DrENMAN, Circuit Judge. 

The bill of complaint in this case was brought by the New York Life Insurance 
Company, a New York corporation, against Louis: Y. Kaufman and Anna Kaufman, 
each alleged to be citizens of California. Two causes of relief are stated. One 
sought the cancellation of the disability ,insurance in three policies which insured, 
in separable agreements, against both the disability of and the death of Louis Kauf- 
man. Kaufman is the beneficiary of the disability insurance and Anna Kaufman of 
the life insurance. Concerning the latter, no relief is sought. Each policy is but 
part of the insurance agreement between ‘the parties; the “entire contract” consist- 
ing of “the policy and the application therefor.” There was a single instrument for 
each contract, a copy of the application following the policy. 

The cancellation was sought on the ground of Louis Kaufman’s fraudulent con- 
cealment, made in his application, concerning his prior health and medical history. 
Answers in his application concealed a prior infection of tuberculosis from which 
he became totally and permanently disabled after the insurance contracts were made. 
The policies, identical in pertinent drafting, contain a two-year incontestable clause, 
in effect at the filing of the bill more than three years after they were issued. 

The second cause of action, also based on the fraud, was for $900 disability 
benefits paid Kaufman, less $114.51, a tendered return of premiums. 

The Kaufmans appeared generally in a motion to dismiss the bill. The per- 
tinent grounds are those enumerated below, except that in (3). The motion was 
denied. The answer set up the following defenses: (1) The bill joined as defeénd- 
ant Anna Kaufman,,shown by affidavit accompanying the notice of motion, to be 
a resident of the state of Massachusetts; (2) the bill failed to allege damages 
exceeding $3,000; (3) the court in equity had no jurisdiction because the insurance 
company had a “plain, speedy and adequate” remedy at law; (4) the incontestability 
clause period having passed, its provisions prevented any contest based on the war- 
ranties or representations of the application portion of the insurance contract. 

The Kaufmans’ answer, so far as pertinent, failed to deny the fraud.and the 
receipt of the $900 disability benefits, alleged waiver and laches, and the four sep- 
arate defenses set forth above. They filed a cross-complaint for $1,751 disability 
insurance due and the return of certain premiums, discussed later. The insurance 
company’s answer to the cross-complaint tendered issue to its allegations, but did 
not set up the defense of fraud. 

Hearing was had, and the court found the existence of the fraud, the permanent 
total disability of the insured after the making of the contracts, an absence of laches 
and waiver, and the jurisdictional amount. It concluded the incontestability clause 
was not applicable to the disability portion of the contracts, ordered a decree for 
the insurance company on its bill and that defendants take nothing by their cross- 
complaint. The decree canceled and rescinded the disability insurance and awarded 
the insurance company $900 less the setoff of $114.51. Defendants appealed, and the 
pertinent errors assigned concern the four grounds of attack on the bill enumer- 
ated above. 

The decree adjudicates nothing concerning the cross-complaint and does not 
mention it, though the order for the decree is that the Kaufmans take nothing by 
it. The question suggests itself whether an appeal from a decree deciding only the 
issues raised by the bill and answer brings up an interlocutory order affecting the 
issues raised by the cross-complaint and its answer. However, it is unnecessary to 
decide this question, since the principles upon which we hold the decree should be 
reversed with reference to the issues of the bill may guide the court as to its dis- 
position of its unperformed order on the cross-complaint. 

[1] (1) Anna Kaufman's Joinder as Defendant Not a Ground of Dismissal— 
There was no prior special appearance by Anna Kaufman seeking dismissal as to 
her. In bills claiming jurisdiction because of diverse citizenship, it is not a ground 
of dismissal of the bill as a whole that one of the defendants is not a citizen of 
the state in which it is filed. Sweeney v. Carter Oil Co., 199 U. S. 252, 257, 26 
S. Ct. 55, 50 L. Ed. 178; St. Louis & S. F. R. Co. v. McBride, 141 U. S. 127, 11 S. 
Ct. 982, 35 L. Ed. 659. 

It would have availed her nothing if the motion had been to dismiss as to her 
alone; it being a part of her general appearance asking dismissal on 
grounds set forth above. St. Louis & S. F. R. Co. v. McBride, supra. 

(2) The Bill Alleged the Jurisdictional Amount.—This question is 


the other 


important 
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here, for, if answered in the negative, the court has no jurisdiction to consider the 
merits of either the bill or the cross-complaint; the latter claiming less than $3,000. 

The disability insurance provided for the payment of $25 each on two policies 
and $50 on the third, an aggregate of $100 a month. The bill alleges insured’s dis- 
ability and the payment to him of nine monthly benefits aggregating $900. Some 
time after the last payment, it alleges the discovery of a fraudulent representation 
in the application for the insurance relative to the prior medical and sickness his- 
tory of the insured, whereupon the company gave its notice of rescission. The 
aggregate of further payments, had they been made, to the date of the filing of 
the bill, was $1,200. If the fraud constituted a defense to the disability insurance, 
the company would also collect from the insured a further sum of $502 in premiums 
on the life:portion of the policies, the obligation for which the policies suspended 
during the disability period. The total is $2,702, specifically alleged to be involved 
in the litigation at the time the bill was filed. 

[2] It is obvious that, unless the totally disabled consumptive must be pre- 
sumed to have a three months’ life expectancy, this portion of the bill fails to 
allege the jurisdictional amount. We know of no such presumption of vitality in a 
totally disabled consumptive, and hence, if no more appeared in the bill, Kaufman’s 
motion to dismiss for want of the jurisdictional amount would have to be sustained. 
In suits in :federal courts based on diversity of citizenship, the presumptions are 
against its limited jurisdiction. Bors y. Preston, 111 U. §S. 252, 255, 4 S. Ct. 407, 
Z8 L. Ed. 419. 

|3, 4] The situation is different where a bill properly alleging the jurisdictional 
amount is subsequently attacked under Judicial Code § 37 (28 USCA § 80), where 
it must be shown affirmatively that the amount is less than the requirement. Wet- 
more vy. Rymer, 169 U. S. 115, 18 S. Ct. 293, 42 L. Ed. 682; Smithers v. Smith, 204 
U. S. 632, 27 S. Ct. 297, 51 L. Ed. 656. On the hearing on issue joined under sec- 
tion 37, the burden would be on Kaufman to show that his illness was so acute that 
his survival for three months after the filing of the bill was highly improbable. 
\bsence of all evidence on this issue would make it proper for the court to find 
against Kaufman. It would be necessary only to decide that he had not sustained 
his burden of proof. 

However, the bill is not confined to the allegations of the amounts of dis- 
ability installments and premiums matured at the time of its filing, but furthe: 
states that “the value of the object sought by the bill of complaint exceeds 
$3,000," and issue was joined on this allegation. 

The object sought here is the extinction of contracts with the insured, which 
contracts are the property of both the plaintiff and defendant. Second Nat. 
Bank v. M. Samuel & Sons (C. C. A.) 12 F.(2d) 963, 53 A. L. R. 49; Central 
Metal Products Corp. v. O’Brien (D. C.) 278 F. 827; J. C. McFarland Co. vy. 
O’Brien (D. C.) 6 F.(2d) 1016. This is a proper method of allegation of juris- 
dictional amount in connection with physical property. Smith v. Adams, 130 
U. S. 167, 9 S. Ct. 566, 32 L. Ed. 895; Woodside v. Ciceroni (C. C. A.) 93 F. 1; 
Marion Mortgage Co. v. Edmunds (C. C. A.) 64 F.(2d) 248; South Dakota Cent. 
R. Co. (C. C. A.) 141 F. 578. We can see no reason for holding otherwise with 
reference to the deprivation of or extinction of a contract. Mutual Life Ins. 
Co. v. Thompson (D. C.) 27 F.(2d) 753; Hunt v. New York Cotton Exchange, 
205.U..S:-322 27S: Ct:-520). 5) EL. Ea. Sear 

[5] The fact that Kaufman was alive and litigating at the hearing, a year after 
the filing of the bill, warranted the inference that he had three months’ vitality at 
filing and sustained the court’s finding of the jurisdictional amount. 

[6] The jurisdiction as to amount confers jurisdiction of the cross-complaint, 
in which Kaufman claims damage for less than $3,000. Since the insurance com- 
pany’s bill is within the jurisdiction as to amount, the District Court retains juris- 
diction to try and dispose of the claim of the cross-complaint, even after a dismissal 
of the bill. The court retains this jurisdiction for a law cause of less than the 
$3,000, though the dismissed cause is brought on the equity side. Kirby v. American 
Soda Fountain Co., 194 U. S. 141, 24 S. Ct. 619, 48 L. Ed. 911. 

(3) Court in Equity Can Consider Questions of Other Issues on Merits Sub- 
mitted by Parties, Even if Complainant's Rights Have Plain, Adequate, and Com- 
plete Remedies at Law.—Kaufman contends that whatever rights the company’s 
bill asserts have plain, adequate, and complete remedies at law, and hence the bill 
must be dismissed for want of jurisdiction. Unlike the case of Mutual Life Ins. 
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Co. v. Markowitz (C. C. A.) 78 F.(2d) 396, argued with this case and to-day decided, 
the common-law cause of the bill here is for but $900, and, since not transferable to 
the law side, the court has no occasion to determine whether transfer is refusable 
because the bill shows no cause of action at all. However, Kaufman’s other major 
contention, namely, that the incontestability clause defeats any contest either in equity 
or at law, was argued and urged for decision in equity both by him and the insur- 
ance company. 

[7] The ground of the relief sought, fraud in procuring the contract, and the 
remedy of rescission and cancellation, are matters of historical equitable cognizance. 
The existence of a legal defense concerns the merits and not the jurisdiction. 
Hence the submission by both parties of a disputed issue on the merits other than 
that of remedy at law to protect the right claimed invokes power in equity to decide 
it. Mutual Life Ins. Co. v. Markowitz, supra. Since the bill is to be dismissed 
because the defense of fraud is prevented by the incontestability clause, it is unneces- 
sary to decide how plain, adequate, or complete was the claimed remedy at law. 

[8-10] (4) The Incontestability Clause Prevents the Contest for the Fraudulent 
Breach of Provisions of the Application for the Policy—The insurance contract 
between the parties here is described in the policy in the following language: “The 
Contract.—The Policy and the application therefor, copy of which is attached hereto, 
constitute the entire contract.” 

The application is dated January 12, 1929; the policy January 21, 1929. The 
contest here is as to a breach of the following provision of the application: “On 
behalf of myself and of every person who shall have or claim any interest in any 
insurance made hereunder, I declare that I have carefully read each and all of the 
above answers, that they are each written as made by me, and that each of them is 
full, complete and true, and agree that the Company believing them to be true shall 
rely and act upon them.” 

The face of the policy first describes a life insurance and then an insurance 
against disability, as follows: “And upon receipt of due proof that the Insured is 
totally and presumably permanently disabled before age 60, as defined under ‘Total 
and Permanent Disability, the company agrees to pay to the insured * * * 
Twenty-five * * * Dollars each month, and to waive payment of premiums, as 
provided therein.” 

Following the face of the policy, on the next page, appears in smaller print a 
marginally blocked off group of provisions and conditions relating to the disability 
insurance. 

The insurance company properly construes the policy portion of the entire con- 
tract to contain two completely separable insurance agreements—one against death 
and the other against total disability. It contends that the disability insurance as 
an entirety is made contestable for a fraudulent breach of provisions in the applica- 
tion by the italicized phrase in the following clause in the policy: “Incontestability. 
—This Policy shall be incontestable after two years from its date of issue except 
for non-payment of premium and except as to provisions and conditions relating to 
Disability Benefits.” 

These two separate and entire insurances constitute the “Policy”. Both were 
first placed in the incontestability clause by the use of the words “This Policy shail 
be incontestable,” and then, the company urges, the separate insurance against dis- 
ability, as an entirety, is taken out of incontestability and restored to contest, by the 
phrase “except as to provisions and conditions relating to Disability Benefits.” 

On the argument, the company described the incontestability clause as a 
“Selling point” with the company’s solicitors. This we accept as a fact, for the 
clause, after its period elapses, protects the insured’s dependents against a contest 
for fraud claimed after his death, in which, if alive, he would be the principal wit- 
ness. It also may protect the insured from such charge after his disability has 
weakened his memory and resistance and destroyed his power to earn his expenses 
of litigation. The courts have declared the clause available to the honest seeking its 
beneficence, despite the fact that it makes indefensible such grossly reprehensible 
fraud as Kaufman admits. Wright v. Mutual Benefit Life Ass’n, 118 N. Y. 237, 23 
N. E. 186, 187, 6 L. R. A. 731, 16 Am. St. Rep. 749; Murray v. State Mutual Life 
Ins. Co., 22 R. I. 524, 48 A. 800, 801, 53 L. R. A. 742; Mutual Life Ins. Co. v. Hurni 
Packing Co., 263 U. S. 167, 177, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. 

On the company’s solicitors pointing out this “selling” clause to the ordinary 
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man, he certainly would be mystified that such “put in and take out” drafting of 
two completely independent insurances was necessary for the simple statement: “The 
life insurance of this policy is incontestable after two years, except for non-payment 
of premiums.” 

His natural inference would be that the disability insurance would not be men- 
tioned in the incontestability clause unless something about disability was to be 
freed of contest. 

Counsel strongly urged, in explanation of such drafting, that the court take 
judicial notice of a business rivalry between groups of life and accident companies 
in New York, in the process of which the incontestability clause was redrafted to 
its present form in aid to its warring solicitors. While the court has judicial 
knowledge of the New York statutes, it can know nothing, outside the record, of the 
company’s business history as causing such draftsmanship even if it were relevant 
to its interpretation. Much less can such knowledge be imputed to the ordinary man 
solicited to take the insurance. 

Further consideration discloses that the involved phrase “except as to provisions 
and conditions relating to Disability Benefits” is also entirely unnecessary. If the 
claimed interpretation of the company is to be accepted, the draftsman could have 
accomplished his purpose and excepted the disability insurance as an entirety by the 
use of the simple phrase “except as to the disability insurance.” Such unnecessary 
involution of drafting, however confusing to the insured, if successful, may accom- 
plish its purpose. It nevertheless suggests the second question, why the specific 
detail of provisions and conditions “relating to” the disability insurance, if the 
contestability of this insurance as a whole is intended. 


Commenting on similar unnecessary phraseology requiring interpretive explora- 
tion, the opinion in the case of Ness v. Mutual Life Ins. Co. of New York (C. C. 
A.) 70 F.(2d) 59, at page 61, says: “It is to be noted that the exception is, not as to 
the double indemnity and disability benefits, but as to ‘restrictions and provisions 
applying to the double indemnity and disability benefits,” and: “If it had been the 
intention of the company that the right to contest liability for double indemnity or 


disability benefits should not be affected by the incontestability clause, it would have 

been easy enough to use language making that intention clear, as by simply wording 

the second exception to the incontestability clause to read: ‘Except as to liability for 

double indemnity or disability benefits.’ If there were any ambiguity in the language 

used, it is well settled that it should be resolved in favor of the insured. Mutual 

Life Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 174, 44 S. Ct. 90, 68 L. Ed. 235, 
Ay. Re tog" 

Kaufman claims that by the particular mention in the plural of provisions and 
conditions “relating to” the disability insurance is meant something other than that 
insurance as a whole, and that a contest for fraud to void the whole of the insur- 
ance against disability is not thus excepted. His contention finds support from an 
examination of the company’s policy, attached to and made a part of the bill. It 
shows a separate body of “provisions and conditions relating to disability benefits,” 
printed in smaller type than the face of the policies and blocked in by heavily printed 
margins. Under the title “Total and Permanent Disability,” this marginally inclosed 
group occupies an entire page of the six pages succeeding the face of the policies. 
None of the other provisions is so marginally set off. This group and other pro- 
visions on the succeeding pages are referred to on the face of the policies and incor- 
porated there by reference as “the benefits and provisions * * * are a part of 
this contract as if they were recited at length over the signatures hereto affixed.” 

Construing the policies, as we must in case of doubt, against the insurance com- 
pany drafting them, we must assume that, if the apparently purposefully inclosed 
group of provisions and conditions relating to disability insurance were incorporated 
in the face of the policies, they would have the same inclosed printing with its 
smaller type. Whatever significance it has in its inclosed and different appearance 
when off the face of the policy it would have when printed there. 

These provisions and conditions are similar to those in the Ness Case, and we 
agree with Judge Parker’s opinion there that they include ‘ ‘provisions” deemed by 
the company as contestable and for which the excepting phrase would preserve the 
contest. Furthermore, as to the word “conditions,” it is difficult to conceive that 
the fraudulent breach of an agreement in the application was contemplated as the 
ground of contest of one or another of the many “conditions relating to disability 
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benefits.” One does not draw a provision to contest such conditions in a contract 
by a fraud defeating the whole instrument. It is more rational to suppose that the 
contestability which the excepting phrase saves is as to the satisfaction of the con- 
ditioning requirements, even if prior decisions of the courts had held such precaution 
unnecessary. 

It thus appears ambiguous whether the unnecessarily plural particularizing excep- 
tion as to provisions and conditions relating to the disability benefits refers to the 
blocked off group of provisions and conditions or to the insurance as a whole. This 
ambiguity must be resolved against the company and the contests reserved by the 
excepting phrase held to be confined to this enclosed group. 

[11] When we consider the agreement of the parties as an entire contract, made 
up of the application of one date and the policy of another, there is an equally strong 
reason for holding that the incontestability clause prevents a contest based upon a 
fraudulent breach of the provisions and agreement of the application set forth at 
the beginning of this section of the opinion. 

The “entire contract” is described in the policy as follows: “The Contract.— 
The Policy and the application therefor, copy of which is attached hereto, con- 
stitute the entire contract. All statements made by the Insured shall, in the absence 
of fraud, be deemed representations and not warranties, and no statement shall 
avoid the Policy or be used in defense to a claim under it, unless it is contained in 
the written application and a copy of the application is indorsed upon or attached to 
this Policy when issued.” 

The paragraph last quoted is not a provision creating the right to contest for 
fraudulent or other breach of the agreement in the application. It merely limits 
the right to contest already existing in the breached agreement of the application. 

The incontestability clause reads: “This Policy shall be incontestable * * * 
except as to provisions and conditions relating to Disability Benefits.” The ordinary 
man reading the clause would believe the provisions referred to were those included 
in the word “Policy” at the beginning of the clause, and not to the provisions in the 
application, which is not mentioned. 


Had all the provisions possibly giving rise to contest been intended to be 
excepted into contestability, the clause would have read: “This entire contract shall 
be incontestable * * * except as to provisions and conditions relating to Disabil- 
ity Benefits.” It would then have been clear that the provision agreeing as to the 
truthfulness of the statements and the reliance of the company thereon might have 
been excepted into contest. If so written, however, there still would be the ambiguity 
as to whether the exception of provisions and conditions “relating to” the disability 
insurance should be construed as referring to the blocked off group of provisions 
which had this relationship. 

This was not done, and in the form pleaded there is a second ambiguity, the 
resolving of which against the company leaves the policy incontestable for fraud in 
the application provisions. 

In Thompson v. New York Life Ins. Co. (D. C.) 9 F. Supp. 248, and Kiriakides 

‘. Equitable Life Assur. Soc., 174 S. C. 140, 177 S. E. 40, the incontestability pro- 
visions are substantially the same as in ae instant case. Pursuing the same analysis 
of the ambiguity as to whether the exception has reference to the disability insur- 
ance as a whole or only to those grouped provisions relating to it, under a subhead 
entitled “Disability Benefits” in the Thompson Case, and “Benefits in Event of Tota! 
and Permanent Disability” in the Kiriakides Case, these courts resolve the ambiguity 
in favor of the insured. The reasoning is Pe suggested in the Ness Case. 

In two cases the disability insurance is embodied in a supplemental agreement, 
as a “complete and effective contract” to which the exceptions to incontestability 
applied. Penn Mutual Life Ins. Co. v. Hartle, 165 Md. 120, 166 A. 614, 91 A. L. R. 
1466, and Guardian Life Ins. Co. v. Katz, 243 App. Div. 11, 275 N. Y. S. 743. They 
throw no light on the construction of the Kaufman policies. 


In none of the other cases relied on by the insurance company does there 
appear to have been considered any separated blocked off grouping of contestable 
provisions and conditions relating to the disability insurance, and all are distinguish- 
able on that ground. But one considers a policy describing the contract in the 
words “the policy and the application * * * constitute the entire contract.” That 
is a Mississippi case, New York Life Ins. Co. v. Gresham, 170 Miss. 211, 154 So 
547, involving the same incontestability clause as here. In that case there is no 
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consideration of the unnecessary involutions of phraseology or the suggested impli- 
cations of ambiguity therefrom, noted first in the Ness Case. 

In New York Life Ins. Co. v. Davis (D. C.) 5 F. Supp. 316, there was the same 
incontestability clause, but the instrument in question contained no language dividing 
the whole contract into two sets of provisions, one those of the policy and the 
other those of the application. In that case the application is “made a part of the 
said policy.” No analysis such as we have made of the Kaufman contracts is con- 
sidered in the opinion. In Greber v. Equitable Life Assur. Soc. (Ariz.) 28 P.(2d) 
817, the incontestability clause is the same, but the blocked off contestable provisions 
do not appear nor does the significant division of the whole contract into policy and 
application. In Kaffanges v. New York Life Ins. Co. (C. C. A. Ist) 59 F.(2d) 475, 
Chambers v. New York Life Ins. Co., 148 Misc. 561, 265 N. Y. S. 217, Steinberg v. 
New York Life Ins. Co., 263 N. Y. 45, 188 N. E. 152, 90 A. L. R. 542, Connecticut 
General Life Ins. Co. v. Brandstein, 243 App. Div. 723, 249 N. Y. S. 1018, and Con- 
necticut Mutual Life Ins. Co. v. Hirsch, 240 App. Div. 816, 266 N. Y. S. 950, neither 
the incontestability clause, the arrangement of contestable disability provisions 
in a significant blocked off group, nor the double division of the whole contract 
appear. 

Because of this insufficiency of the bill, shown in the terms of the insurance 
contract pleaded, it is ordered dismissed and the lower court advised to consider 
further the issues of the cross-complaint and its answer. 

Decree reversed. 

Supplement to Opinion in Denying Petition for Rehearing. 

The insurance company’s petition for rehearing urges that the court’s second 
construing of the incontestability clause, with reference to the application portion 
of the contract, fails to distinguish between the subject-matter of the contests arising 
under the provisions of disability insurance and the grounds of those contests. It 
contends that the provisions and conditions of the incontestability clause are all 
“subjects” of contest, and hence the only “ground” of contest is the fraud in the 
application. The suggestion would be pertinent if well founded. An analysis of 
the petition’s argument shows that it otherwise supports the contentions of the 


insured, and he is entitled to have it stated in this supplement to the opinion. 

In its petition the insurance company now agrees with appellant’s contention 
that the insured layman would interpret the words of the incontestable clause in the 
policy “except as to the provisions and conditions relating to disability benefits” as 
an “express exception” into contestability of each of the several provisions and 
conditions “which appears in the policy,” for the purpose of making certain that 


“ 


the company could maintain contests “as to” them. This interpretation of the com- 
pany is stated in the petition as follows: “We, therefore, respectfully urge that so 
far as the subject of contest is concerned, every condition and provision which 
appears in the policy of insurance, whether on page 1 or 2 thereof, is expressly 
excepted from the effect of the incontestable clause, and any and all of such condi- 
tions and provisions may be contested on any grounds affecting their validity sub- 
sequent to the expiration of the two-year period referred to in the incontestable 
clause. *- * =" 

The company’s own construction precludes the contention that the provisions 
and conditions were not those of the policy because certain courts had held some 
of the policy conditions and provisions would continue to exist even if the policy as 
a whole had been made incontestable. The essential consideration here is that it 
is not the policy (singular) as a whole which is made contestable. Contests are 
reserved only “as to” its (plural) provisions and conditions. What is said in Stean 
v. Occidental Life Ins. Co., 24 N. M. 346, 171 P. 786, cited in the petition, concern- 
ing a policy (singular) made incontestable as a whole, has no application to the 
clause in this case, which provides contests “as to” the policy’s conditions and pro- 
visions. 

Since these expressly exempted contests of the policy “as to” its conditions and 
provisions do not include fraud, the insured is not required to look outside his policy 
to a document executed at an earlier date for such a ground of contest. The clause 
cannot now be rewritten to read: “The entire agreement made up of policy and 
application is contestable as to every provision and condition.” Ambiguity exists 
in the clause drafted by the company which must be resolved in the insured’s favor. 

The argument of the company’s petition is that, although the purpose of the 
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drafting of the “express exceptions” was to assure contests “as to” the many pro- 
visions and conditions, each of them is the “subject” as distinguished from the 
“ground” of contest. The argument continues that, since each is the “subject” of 
a contest, that contest may be grounded on the fraud in the application. 

Concerning the “conditions” so expressly excepted into contestability, the petition 
makes no answer to that portion of our opinion in which we state: “Furthermore, 
as to the word ‘conditions,’ it is difficult to conceive that the fraudulent breach of 
an agreement in the application was contemplated as the ground of contest of one or 
another of the many ‘conditions relating to disability benefits.’ One does not draw a 
provision to contest such conditions in a contract, by a fraud defeating the whole 
instrument. It is more rational to suppose that the contestability which the except- 
ing phrase saves is as to the satisfaction of the conditioning requirements, even if 
prior decisions of the courts had held such precaution unnecessary.” 

The clause reserves contests “as to” the conditions. The only subject of the 
contests as to the many conditions of the policy is the promise to pay the insurance 
money for the disability covered. The nonperformance of any one of the severai 
conditions precedent to this payment is the ground of contest with reference to the 
payment. It certainly cannot be logically claimed that the contested performance of 
the condition is the “subject” of a contest based upon fraud in the application. 

The illogical but necessary conclusion from the company’s contention is that the 
ground for a contest of a claim for the payment of benefits, i. e., nonperformance 
of a condition precedent to payment, is also the subject of another contest in which 
the ground of contest may be fraud in the procurement of the policy. Surely 
insured laymen are not to the subject to such reasoning in construing a clause having 
the plain implications of that in this policy. 

So also the “provisions” which are “expressly excepted” into contestability are 
admitted by the company to be the provisions of the policy. For instance, the pro- 
visions that “Disability Benefits shall not apply if the disability of the Insured shall 
result from self-inflicted injury or from military or naval service in time of war.” 
On a suit by the insured for the payment of the disability benefits, the company’s 
contest “as to” a failure to come within these provisions regarding coverage would 
be the ground of contest. Fraud in procurement of the policy would be an entirely 
different ground. 

It is true that there are decisions such as that of Judge Cardozo, in Metropolitan 
Life Ins. Co. v. Conway, 252 N. Y. 449, 169 N. E. 642, holding that such provisions 
are descriptive details of the coverage and that a contest as to whether the insured’s 
claim came within their limits would survive after the two-year period had elapsed. 

We need not assume, however, that it was an excess of caution which moved 
the company to include the contest of self-inflicted injuries or those from military 
or naval service in time of war as a part of the matters “expressly excepted” into 
contestability. Other courts have held similar provisions incontestable after the 
lapse of time bringing into effect the incontestability clause. Royal Circle vy. Achter- 
rath, 204 Ill. 549, 68 N. E. 492, 63 L. R. A. 452, 98 Am. St. Rep. 224; Sun Life Ins. 
Co. v. Taylor, 108 Ky. 408, 56 S. W. 668, 94 Am. St. Rep. 383; Loyal Americans of 
Republic v. Mayer, 137 Ill. App. 574. These cases hold that liability for injuries 
arising from such causes is incontestable after the elapse of the stated period. The 
Ness Case recognizes this divergence of opinion in the different courts as the reason 
for including such provisions as among those excepted into contestability. 

In determining what contests the company had in mind in drafting the incon- 
testability clause, we have their filing of copies of policies issued in many different 
states. In each the clause is the same. It is a standard form, and its purpose in 
making contestable after the two years these conditions and provisions of the policy 
is to meet the law of any state in which the incontestable clause would prevent a 
contest regarding them. 

The petition suggests that the court has misunderstood the insurance company’s 
position in assuming that the ground of their contest was the breach of a warranty 
in the application portion of the contract. The bill, after alleging the fraudulent 
misrepresentations and the applicant’s declarations that they were true, alleges 
further that he “agreed that complainant company believing them to be true should 
and could rely and act upon them.” (Tr. 72.) The complaint continues, concerning 
this reliance: “That the complainant relied upon and believed each and all of the 
representations, declarations and statements * * *; that each and all the state- 
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ments, representations and answers made to the medical examiner by defendant 
referred to herein, were conditions precedent to the issuance and delivery of the said 
policies of insurance and to the issuance of the disability provisions contained in 
said policies. That complainant relied solely thereon and not otherwise in issuing 
said contracts of insurance.” (Tr. 78.) 

The “entire contract” is described in the policy as: “The Contract—The Policy 
and the application therefor, copy of which is attached hereto, constitute the entire 
contract. All statements made by the Insured shall, in the absence of fraud, be 
deemed representations and not warranties, and no statement shall avoid the Policy 
or be used in defense to a claim under it, unless it is contained in the written appli- 
cation and a copy of the application is indorsed upon or attached to this Policy when 
issued.” 

The company does not claim “absence of fraud,” but pleads most reprehensible 
fraud. Only by virtue of a contractual obligation of the insured, such as a war- 
ranty against fraud in the application, could the presence of fraud in the represen- 
tations cause the nonfulfillment of the “conditions precedent to the issuance and 
delivery of said policies of insurance,” which are pleaded as relied upon by the 
company for the rescission sought in the bill. The result would be the same, how- 
ever, whether the contest was on the ground of a breach of warranty regarding 
fraud contained in the application portion of the contract, or on the ground of a 
failure in a condition precedent to the issuance of the policy that fraud should be 
absent, or on the ground of fraudulent misrepresentations, regardless of whether 
there be a warranty or a condition. 

The petition cites the recent decision of Paulson vy. Montana Life Ins. Co. 
(Wash.) 43 P.(2d) 971. The clause there involved does not appear in the opinion 
nor is there shown under consideration any entire contract consisting of two separate 
instruments of different dates. The opinion does not state that the company’s 
interpretation of the clause was challenged by the insured, or, if challenged, that the 
company’s interpretation, presented in the petition for rehearing here, was there 
offered. The only errors assigned and argued concerned the establishing of fraud. 

Petition denied. 


HARRISON et al. v. NEW YORK LIFE INS. CO., and three other cases. 
Nos. 6706-6709. 
Circuit Court of Appeals, Sixth Circuit. June 29, 1935. 
78 Federal Reporter (2d) 421. 
1. INSURANCE. 


In actions for accidental death benefits under life and accident policies, where 
insured was killed in fall from window, burden held properly placed on plaintiffs to 
prove not only the accident and that death was solely effected thereby independ- 
ently of all other causes, but also that accident was not brought about by physical 
or mental infirmity, illness, or disease, where such causes were excepted from cover- 
age of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE. 

In actions for accidental death benefits under life and accident policies, where 
insured was killed in fall from window, opinion of insured’s physician, who had 
not seen accident, that illness was a contributing cause of death, held not admissible, 
since subject was not one for expert opinion, and opinion was in negation of ulti- 
mate issue which plaintiffs were required to establish. 

(For other cases, see Insurance, Dec. Dig. § 506.) 

Appeals from the District Court of the United States for the Southern Dis- 
trict of Ohio, Eastern Division; Benson W. Hough, Judge. 

Actions by Harry P. Harrison and another, executors of the estate of Wilbur 
Vernon Harrison, deceased, against the New York Life Insurance Company, the 
Equitable Life Insurance Company of Iowa, The Travelers’ Insurance Company, 
and the Mutual Life Insurance Company of New York. From judgments for 
defendants, plaintiffs appeal. 

Reversed and remanded for new trial. 

Lowry F. Sater and John M. Rankin, both of Columbus, Ohio (Vorys, Sater, 
Seymour & Pease, of Columbus, Ohio, on the brief), for appellants. 
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Francis Wright and Earl Morris, both of Columbus, Ohio (Frederick L. Allen 
and Louis H. Cooke, both of New York City, and Phineas M. Henry, of Des 
Moines, Iowa, on the brief), for appellees. 

Before Moorman, Hicks, and Simons, Circuit Judges. 

Simons, Circuit Judge. 

The four cases were consolidated for trial below, and for argument on appeal. 
The appellants are the executors of the estate of Wilbur Vernon Harrison, 
deceased, and residents of Ohio. The appellees are insurance companies incor- 
porated under laws of states other than Ohio. The deceased was insured by pol- 
icies in appellee companies, the contract with the Travelers’ being a straight acci- 
dent policy and the others life policies with a double indemnity clause for acci- 
dental death. 

The deceased was instantly killed on May 14, 1930, by a fall from the window 
of a room on the fourteenth floor of the Union League Club, Chicago. The 
Travelers’ denied any liability, and the other defendants contested double liability 
on the ground that the death of the insured was not effected solely and independ- 
ently and exclusively of all other causes by accidental means; all contending (1) 
that Harrison died as a result of suicide, and (2) if not from suicide, then that 
illness or disease was a contributing cause. The issues were submitted to the jury, 
with the result that general verdicts were returned in favor of the defendant com- 
panies, and appeals by plaintiffs below followed. 

Two grounds of error are assigned in support of reversal; the first, the failure 
of the court to grant a request for instruction to the effect. that the burden was 
upon the defendants to establish that death was caused direcly or indirectly, wholly 
or partly, by physical or mental infirmity, illness, or disease in some form, or con- 
versely, placing the burden in this respect upon the plaintiffs; the second, the admis- 
sion in evidence, over objection, of the opinion of the insured’s physician, that ill- 
ness was a contributing cause of death. 

[1] The insured was a citizen of Columbus, Ohio, and a man of substantial 
affairs. At the time of his death he owed considerable money, but his income like- 
wise was large. About the Ist of May, 1930, he consulted Dr. Coons, his family 
physician, complaining that he was mentally and physically tired, was carrying a 
heavy load, sleeping poorly, and had attacks of dizziness or vertigo. The physician 
found his general condition good, diagnosed his trouble as nervous exhaustion, and 
prescribed exercise in the open air. In pursuance of this advice the insured went 
to French Lick Springs, Ind., for a few days of recreation and golf. An intimate 
friend who accompanied him noticed nothing unusual about his condition, though 
he spoke of having been subject to dizziness and vertigo. After six days at French 
Lick the insured went to Chicago, and on the evening of May 13th registered at 
the Union League Club, where he usually stopped. The hotel employees noticed 
nothing unusual about his conduct. About 7 o’clock on the following morning the 
telephone operator of the club received a call from the room occupied by the 
deceased asking that a bell boy be sent. Before the request could be complied 
with another call was received asking for a doctor. Before a physician could be 
summoned report came that the insured’s body had been found in the street badly 
crushed. The only window in the room he had occupied was approximately 140 
feet above the street. No one was with the insured that morning, and no one saw 
the fall. The room was found to be in good order, except that underneath the 
window, and a littie to the right, the carpet was dragged back about half an inch 
from the wall, and the tack holding it down had been pulled out. The window was 
open about eighteen and a half inches. Fingerprints were discovered extending 
over the outside and inside window sill. It was claimed that they were those of 
one hanging out of the window before letting go. In rebuttal an expert testified 
that if the finger marks were made by the insured he was facing the window as a 
man would face it leaning out. 

The theory of the plaintiffs at the trial was that the insured had leaned out of 
the window, perhaps to take a breath of fresh air, and while in that position had 
lost his balance, or the carpet had given way, causing his foot to slip, or that some 
attack of indigestion or other temporary weakness had caused him to fall. The 
defendants, as has been stated, claimed suicide, and in the alternative, that while 
the insured was leaning out of the window he had been seized with an attack of 
vertigo or dizziness due to the nervous exhaustion from which he was suffering, 
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and was thereby caused to lose his balance and fall to his death; that because of 
this fact his death was caused directly or indirectly by bodily or mental infirmity, 
illness, or disease. 

The several policy provisions with respect to indemnity, while not identical, 
are similar, and for present purposes it is sufficient to set forth one as typical of 
all. We take at random the provision in the New York Life policy. It recites 
that the company will pay a certain sum upon due proof of death, or, 

“Double the face of this policy upon receipt of due proof that the death of 
the insured resulted directly and independently of all other causes from bodily 
injury effected solely through external, violent and accidental cause, and that such 
death occurred within sixty days after sustaining such injury. 

“This double indemnity benefit will not, apply if the insured’s death resulted 
from * * * physical or mental infirmity; or directly or indirectly from illness or 
disease of any kind.” 

It is appellants’ contention that while the burden of proof remains always upon 
the plaintiffs to establish that the death resulted directly and independently of all 
other causes from bodily injury effected solely through external, violent, and 
accidental cause, the plaintiffs meet this burden by showing that death resulted 
irom bodily injuries alone, and that such bodily injuries were caused by violent 
and external means, and were accidental, in that the sole efficient or predominant 
cause was accidental. But it is further contended that if the insurer seeks by an 
exception in the policy to relieve itself of liability in the event that the sole and 
efficient cause is itself produced by circumstances such as physical or mental 
infirmity, or illness or disease of any kind, that it then must both allege and prove 
the facts which bring the exception into operation, and that the burden of proof 
with respect to such facts is upon the insurer. 

The appellants’ position amounts to this: Standing alone, the general insuring 
clause, without the aid of the limiting provision relating to death resulting from 
physical or mental infirmity, illness, or disease, brings the death within the con- 
tract, since it was effected solely by the accident, whatever may have brought about 
the latter, for this is not a case where pre-existing disease and accidental injuries 
contribute concurrently to death, the one aggravating the effects of the other, since 
the fall would have killed the insured whatever may have been his condition. The 
limiting clauses, however, are conceded to place the death without the contract if 
the jury upon proper instruction should find that the accident was itself the result 
of some bodily or mental infirmity, illness, or disease, within the meaning of those 
terms as used, since neither at the trial nor here was it urged that liability exists, 
notwithstanding any finding of the jury as to infirmity or disease as a cause of the 
fall. The general liability provision is therefore urged as the measure of the 
defendants’ liability unless and until the defendants satisfy the jury by a preponder- 
ance of the evidence of the existence of the facts and circumstances which bring 
the death within the scope of the exception reserved by the insurers to the obliga- 
tion imposed upon them by the insurance contracts. 


Assuming without deciding that the resultant effect of two somewhat conflict- 
ing portions of the charge was to place the burden upon the plaintiffs to prove not 
only the accident and that death was solely effected by it independently of all 
other causes, but also that the accident itself was not brought about by physical 
or mental infirmity, illness, or disease, we give consideration to the contention thus 
outlined. The authorities are concededly in conflict. There are many state cases 
which hold that qualifying language such as here used creates an exception to the 
general insuring clause, and as such must be both alleged and proved by the insurer, 
with the burden upon it to bring itself within the exception. There are Federal 
cases which are in accord, such as McCarthy v. Travelers’ Ins. Co., 15 Fed. Cas. 
No. 8682, page 1254, and others that are cited in our opinion in Order of United 
Commercial Travelers v. Elliott, 65 F.(2d) 79. We did not, however, in the Elliott 
Case give our approval to the doctrine there invoked with respect to the burden of 
proof, and careful consideration of the decisions in this and other circuits leads us 
to the view that it is unsound. 


In Travelers’ Ins. Co. v. Melick, 65 F. 178, at page 186, 27 L. R. A. 629 (C., 
C. A. 8), a general charge that to entitle the plaintiff to recovery it was his duty 
to establish the truth of every affirmative proposition which it was necessary for 
him to show in order to justify a recovery, was sustained as against a somewhat 
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similar contention. This holding was approved by the same court in National 
Masonic Accident Ass’n v. Shryock, 73 F. 774 (C. C. A. 8), and in accord are 
JEtna Life Ins. Co. v. Ryan, 255 F. 483 (C. C. A. 2); Kerns v. Hetna Life Ins. 
Co. 201 Fo 289 (C...C.A.S)3"O) Ge Tg, lis ilcen. OF Z2a)7 €C.@, Ay 2 
Smith v. Mutual Life Ins. Co., 31 F.(2d) 280 (C. C. A. 5); Lincoln National Life 
Ins. Co. v. Erickson, 42 F.(2d) 997 (C. C. A. 8); Brown v. Maryland Casualty Co., 
55 F.(2d) 159 (C. C. A. 8). In this court approval was given to an instruction 
placing the burden upon the plaintiff to establish the fact that death was the result 
of accident only without the concurrence of any cause resulting from any disorder 
or disease or infirmity, in Manufacturers’ Accident Indemnity Co. v. Dorgan, 58 
F. 945, at page 951, 22 L. R. A. 620. While approval of the charge was with refer- 
ence to recitals therein specifically excepted to, yet the court had earlier in its 
opinion explicitly held that the burden of proof on the issue as to the manner and 
cause of the death was upon the plaintiff. In New York Life Ins. Co. v. Ollich, 42 
F.(2d) 399, 403, we rejected the contention where the felony clause was in issue, 
that it was an exception placing the burden of proving felony upon the insurer. 
Wallace v. Standard Accident Ins. Co. (C. C. A.) 63 F.(2d) 211, is not contra, as 
we were not concerned with any question respecting the burden of proof, but were 
determining only whether the — had established his case by substantial evi- 
dence. In New York Life Ins. Co. Ross, 30 F.(2d) 80, at page 82, this court 
gave approval to the general principle that the burden of proof in its usual and 
primary meaning as the risk of nonpersuasion of the jury never shifts, but remains 
with the affirmative throughout the case. Notwithstanding this general statement, 
the defense being suicide, the court was reluctantly moved to affirm the decision 
below, where an instruction shifted the burden of proof to the defendant by reason 
of the presumption against suicide therein invoked. This was in response to the 
holding of the Supreme Court in Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 
8 S. Ct. 1360, 32 L. Ed. 308, and our own decision in Standard Life & Accident Ins. 
Co., v. Thornton, 100 F. 582, 49 L. R. A. 116, and under compulsion of the doctrine 
of stare decisis. No presumption however, either procedural or evidentiary, is 
here invoked, and we see no occasion for pressing the doctrine of the Ross Case 
further than was there required. 


Two of the federal Circuit Courts of Appeals have recently re-examined the 
rule as to the burden of proof in = of accidental death. Travelers’ [nsurance 
Co. v. Wilkes, 76 F.(2d) 701 (C. C. A. 5); Preferred Accident Ins. Co., of N. Y. 
v. Conde. 10: B20) 779: (Co eA. ‘ In each case the burden of proof was 
placed upon the plaintiff in respect to a defense limiting the general insurance 
clause. In the Wilkes Case the court disapproved an instruction shifting the bur- 
den of proof to the defendant to establish suicide, and noted a distinction between 
the usual life policy containing an exception of death by suicide and one promising 
payment not for death, but for death by accident. In the latter the accident must 
be proved, thereby negativing suicide. We conclude upon this point that there was 
no error in placing the burden of proof upon the plaintiff. 

[2-5] On the second ground of error, we find ourselves unable to sustain the 
judgment below. Dr. Coons was the personal physician of the insured. Over 
strenuous objection, and under interrogation by the court itself, he was permitted 
to give an opinion that the causes contributing to the death of the insured were 
vertigo, nervous exhaustion, and indigestion with cruptions. This evidence was 
clearly inadmissible. The doctor had not seen the accident, and it was not proper 
subject-matter for expert opinion. As a physician he was no better qualified to 
give his views upon the contributing causes of death than was any lay witness. 
Moreover, his opinion was in negation of the very issue which plaintiffs were 
required to establish. “It was the ultimate issue to be decided by the jury upon 
all the evidence in obedience to the judge’s instructions as to the meaning of the 
crucial phrase, and other questions of law.” United States v. Spaulding, 293 U. 
S. 498, at page 506, 55 S. Ct. 273, 79 L. Ed. —; cf. Mfrs.’ Accident Indemnity Co. 
v. Dorgan, supra. Nor have we any doubt that the evidence was prejudicial com- 
ing from the source it did. Brought out by examination under oath, it cannot be 
construed as an admission against interest binding upon the plaintiffs. Prejudice 
is not negatived by the fact that proofs of death signed by Dr. Coons contained a 
like opinion upon the contributing causes of death. When the proofs were offered 
they were objected to by the defendants, and in partial response to such objection 
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were received for the limited purpose only of proving compliance with the policy 
provisions with respect to notice and proof of death. Counsel may not now urge 
that they should have been received generally without limitation. 

Judgment reversed, and cause remanded for new trial. 


HINTZ v. HINTZ. No. 5428. 
Circuit Court of Appeals, Seventh Circuit. June 13, 1935. 
Rehearing Denied July 29, 1935. 
78 Federal Reporter (2d) 432. 
INSURANCE. 

Insured is entitled to construction of any ambiguous provisions in life policy 
favorable to himself. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

In absence of reservation in life policy authorizing change in beneficiaries, no 
right of change exists. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. 

Where right to change beneficiaries is reserved in life policy, language of reser- 
vation clause must determine extent of right. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

INSURANCE. 

Where life contract contains numerous provisions dealing with beneficiaries 
and changes of beneficiaries, courts must construe all of them together and give 
effect, if possible, to all provisions. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

5. INSURANCE. 

Under life policy reserving in main body unlimited right to change beneficiary 
and providing in subsequent paragraph for designation of new beneficiaries with or 
without reserving right of revocation, insured held not limited to one change of 
beneficiary where he failed to make reservation of right to make second change 
when first change was made. 

(lor other cases, see Insurance, Dec. Dig. § 587.) 

INSURANCE. 

Insured held not precluded from changing beneficiary of life policy who was 
insured’s wife, in accordance with reservation in policy, before amendments to 
statute preventing divesting of rights of married woman beneficiary without her 
consent (St. Wis. 1933, § 246.09). 

(For other cases, see Insurance, Dec. Dig. § 587.) 

INSURANCE. 

Amendments to statute preventing divesting of rights of married woman bene- 
ficiary which were passed after life insurance contract was executed held not to 
affect right to change beneficiary who was insured’s wife, since parties’ rights were 
fixed when contract was executed (St. Wis. 1933, § 246.09). 

(For other cases, see Insurance, Dec. Dig. § 587.) 

\ppeal from the District Court of the United States for the Eastern District 

Wisconsin. 

Action by Lucy M. Hintz against the Central Life Assurance Society, wherein 
Ruth E. Hintz was interpleaded. From a decree for interpleaded defendant plain- 
tiff appeals. 

Reversed, with directions. 

Upon the death of Alvin L. Hintz, his sister, the appellant herein, brought an 
action at law against the Central Life Assurance Society to recover the proceeds of 
an insurance policy which said company issued to said deceased upon his life, and 
which was in full force when he died. Appellee, the widow of the insured, was 
interpleaded upon the motion of the insurance company, and the cause was trans- 
ferred to the —- docket. The insurance company paid the amount of the policy 


into court, and a decree was entered, after a trial, which directed the payment of 
the money to appellee. This appeal followed. 
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Norman J. Baker, of Milwaukee, Wis., for appellant. 
Herman M. Knoeller, of Milwaukee, Wis., for appellee. 


MAYERS v. MASSACHUSETTS MUT. LIFE INS. CO. No. 6345. 
District Court, E. D. New York. Jan. 16, 1935. 
11 Federal Supplement 86. 
2. INSURANCE. 

Allegations of complaint in action on life insurance policy that defendant 
wrongfully notified insured that policy lapsed, without any remaining value, on 
default in payment of premium, thereby dissuading insured from selecting partici- 
pating extended term insurance as automatic nonforfeiture option and waiving 
policy requirement that he select such option to render it operative, need not be 
considered, where insured chose extended term insurance as nonforfeiture provision 
in application, which became part of policy. 

(Kor other cases, see Insurance, Dec. Dig. § 634[1].) 

3. INSURANCE. 
Life insurance policy must be read as entire instrument to ascertain its meaning. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 

All clauses of life insurance policy with reference to nonforfeiture provisions 
must be read together. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. 

Life insurance policy, providing that extended term insurance, selected by 
insured in application as nonforfeiture option on default in payment of premium, 
should continue insurance for its original amount, less indebtedness to insurer on 
policy, that values thereof would be diminished by indebtedness to insurer, and 
that extended insurance value was equivalent to cash value, entitled insured to only 
such extended term insurance as difference between cash surrender value and his 
indebtedness to insurer on policy would purchase (Insurance Law N. Y. § 88; G. L. 
Mass. [Ter. Ed.] c. 175, § 144). 

(Kor other cases, see Insurance, Dec. Dig. § 367[2].) 

6. INSURANCE. 

Beneficiary could not recover on life insurance policy, where cash surrender 
value thereof, less insured’s indebtedness to insurer thereon, at time of default in 
payment of premium, would have purchased extended term insurance for only few 
days and such value and indebtedness were equal on last day of grace before 
insured’s death (Insurance Law N. Y. § 88; G. L. Mass. [Ter. Ed.] c. 175, § 144). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

7. INSURANCE. 

Insurer’s failure to notify insured of avoidance of policy for nonpayment of 
policy or premium loan, as required by clause therein, did not prevent avoidance 
thereof under different provision for failure to pay premium when due. 

(For other cases, see Insurance, Dec. Dig. § 364.) 

At Law. Action by Arthur A. Mayers against the Massachusetts Mutual Life 
Insurance Company. On defendant’s motion to dismiss the complaint. 

Motion granted and complaint dismissed. 

Affirmed by Circuit Court of Appeals, 77 F.(2d) 1007. 

I. Jack London, of New York City (Jay Leo Rothschild, of New York City, 
of counsel), for plaintiff. 

Cabell, Ignatius, Lown & Blinken, of New York City (James M. Lown and 
Joseph S. Catalano, both of New York City, of counsel), for defendant. 

CampseELL, District Judge. 

This case comes before this court on a motion made by defendant to dismiss 
the complaint herein, under rule 113 of the Rules of Civil Practice of the state of 
New York, on the ground that this action has no merit, for the reason that the 
policy which is the subject-matter of this action lapsed without value for the non- 
payment of a premium due thereon, September 19, 1932. 

[1] So much of rule 113 of the Rules of Civil Practice of the state of New 
York as is necessary for consideration reads as follows: 
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“1. To recover a debt or liquidated demand arising on a contract express or 
implied in fact or in law, sealed or not sealed. * * * 

“The complaint may be dismissed or answer may be struck out and judgment 
entered in favor of either party on motion upon the affidavit of a party or of any 
other person having knowledge of the facts, setting forth such evidentiary facts 
as shall, if the motion is made on behalf of the plaintiff, establish the cause of action 
sufficiently to entitle plaintiff to judgment, and if the motion is made on behalf of 
the defendant, such evidentiary facts, including copies of all documents, as shall 
fully disclose defendant’s contentions and show that his denials or defenses are 
sufficient to defeat plaintiff, together with the belief of the moving party either that 
there is no defense to the action or that the action has no merit, as the case may be, 
unless the other party, by affidavit or other proof, shall show such facts as may be 
deemed by the judge hearing the motion sufficient to entitle him to a trial of the 
issues. If upon such motion made on behalf of a defendant it shall appear that the 
plaintiff is entitled to judgment, the judge hearing the motion may award judgment 
to the plaintiff, even though the plaintiff has not made a cross motion therefor.” 

This procedure is available to litigants in the federal courts by virtue of the 
Conformity Act (28 USCA § 724). MacNamara & Wadbrook Trading Co. v. Royal 
Ins. Co. (D. C.) 288 F. O85: Maslin v. Columbian Nat. Life Ins. Co. (D. C.) 3 F 
Supp. 368; S. M. Hess & Bro. v. Small (D. C.) 288 F. 995. 


The facts as set forth in the moving papers are undisputed, and the answering 
affidavits raise no issue of fact and the question before this court therefore is solely 
one of law. 

The facts briefly stated are as follows: 

Policy No. 948,181 was issued by defendant, Massachusetts Mutual Life Insur- 
ance Company, to one Adolph H. Mayers, in the sum of $25,000, on the 19th day of 
March, 1930. The annual premium payable for this policy was $1,821, and the first 
premium payable for this policy was $1,821, which was paid in cash at the time of 
issuance. In his application the assured, Adolph H. Mayers, which appiication 1s 
made a part of the policy, elected (a) to pay the premium on this policy annually 
in advance (No. 16 of application) ; (b) to have dividends applied in reduction of 
premium (17 of application); (c) extended term insurance as the nonforfeiture 
provision (18 of application). The original beneficiary at the time of the issuance 
of this policy was the insured’s wife, Pauline Mayers. On May 6, 1930, at the 
request of the insured, the beneficiaries were duly changed to Pauline Mayers, the 
wife, and Sadie Millard, William Mayers, Natalie Green, Arthur Mayers, Bertram 
Mayers, and Sidney Mayers, children of the insured, equally. The plaintiff is one 
of the beneficiaries named, and brings this action against the defendant for what 
he alleges is his share of the $25,000 policy, which he contends the company should 
have kept in force up to and after April 1, 1934, the date of the insured’s death. 

[2] Plaintiff in his complaint recites certain provisions of the policy without 
quoting them, in paragraphs fourth, fifth, and sixth, and in the seventh paragr raph 
alleges that the assured duly paid the prémiums on said policy for a period of two 
years and six months, and that the assured made default in payment of the quarterly 
premium due on the 19th day of September, 1932. In paragraphs eighth and ninth 
the plaintiff charges that the defendant “wrongfully gave notice to the assured that 
said policy lapsed without any value whatsoever therein remaining for the benefit 
of the assured,” and that as a consequence of this notice the assured was induced 
and led to believe that all his rights and benefits to said policy ceased and terminated 
upon the assured’s default in payment of the premium due in September, 1932, and 
also led the assured to believe that the selection by him of participating extended 
term insurance as the automatic nonforfeiture option in case of default would be 
idle and futile, thus wrongfully preventing and/or dissuading said assured from 
making a selection of particitating extended term insurance as the nonforfeiture 
option as aforesaid. By the ninth paragraph he further alleged that by reason of 
the foregoing, the defendant waived the requirement that the assured select par- 
ticipating extended term insurance, and that accordingly no election of participating 
extended term insurance in case of default in the payment of premiums was neces- 
sary, and that said option became theretofore technically operative without further 
act on the part of the assured on the 19th day of September, 1932, the due date of 
the premium in default. 

These allegations of paragraphs eighth and ninth require no extended considera- 
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tion in the face of the application which became part of the policy of insurance, 
as the assured had chosen by 15 of the application automatic premium loan, by 17 
of the application that dividends be applied in reduction of premiums, and by i8 of 
the application extended term insurance as the nonforfeiture provision desired. 

Therefore the only question vital to this case which need be considered is 
whether upon the failure to pay the premium due September 19, 1932, the policy 
lapsed without value. 

This is a question to be determined by the terms of the policy. 

For the purpose of this motion, the following facts are conceded: 

That policy No. 948,181, dated March 19, 1930, was issued by the defendant 
insuring one Adolph H. Mayers, in the sum of $25,000. 

That premiums were duly paid on this policy for two and one-half years, that 
is, until September 19, 1932. 

That the insured Adolph H. Mayers borrowed from the defendant on said 
policy from time to time to pay a portion of these premiums until September 19, 
1932, when the insured was indebted to the defendant for such loans with interest 
in the sum of $1,999.44, and as of October 20, 1932, the last day of grace, said insured 
was indebted to the defendant in the sum of $2,009. 

That the cash surrender value of the said policy on September 19, 1932, and 
on the last day of grace, was the sum of $2,009. 

That by No. 18 of the application, the insured chose extended term insurance as 
his nonforteiture provision in case of default in payment of premium. 

That neither the premium nor any part thereof due on September 19, 1932, was 
paid. 

That the insured died on or about April 1, 1934. 


Plaintiff contends that defendant was obliged to use the full cash surrender 
value of the policy without deduction of loans to purchase extended term insurance 
as of September 19, 1932, and that if this had been done the insurance so extended 
would have been in force on April 1, 1934, when the insured died, and plaintiff as a 
beneficiary would have been entitled to his share thereot. Defendant on the con- 
trary contends that the policy lapsed without value on September 19, 1932, with the 
ao le exception of the sum of $9.56, which was the net cash surrender value on 

September 19, 1932, which would have purchased extended insurance but for a few 
day s, and that on the last day of grace there was no cash surrender value as the 
cash surrender value on that day was $2,009, and the indebtedness to the defendant 
for loans on said policy was $2,009. 

In the policy we find the following provision : “If any premium is not paid 
before the expiration of the grace period, and if no provision for automatic pay- 
ment is then applicable, the policy will lapse and the Company’s liability, if any, shall 
be set forth hereinafter (See Non-Forfeiture Provisions).” 

The premium due September 19, 1932, was never paid. Therefore the policy 
must have lapsed unless it was kept alive by the nonforfeiture provisions of the 
policy which allow the insured three options in case of default and which options 
are inserted in life insurance policies pursuant to statutes in various states, that of 
the commonwealth of Massachusetts being chapter 175, § 144, G. L. (Ter. Ed.) 
and that of the state of New York being section 88 of the New York Insurance 
Law, chapter 28 of the Consolidated Laws. 

As the assured elected in his application the option of extended term insurance, 
that is the only one that requires consideration, and as to that the policy provides in 
the second paragraph of options in case of default: “* * * The extended term 
insurance shall continue the insurance in force from the due date of the premium in 
default for its original amount and any outstanding paid-up additions less any 
indebtedness to the Company hereon, but without the right to loans.” 

The fourth paragraph of options in case of default provides: “The values stated 
in the accompanying table are for even years. If there are outstanding paid-up 
additions to the policy, the values will be increased, but if there is any indebtedness 
to the Company hereunder, the said values will be diminished. If the default occurs 
after a fractional part of the current year’s premium has been paid, the values will 
be proportionately adjusted.” 

In the first paragraph of the nonforfeiture provision, under basis of premiums 
and reserves, it is provided: “The premium and reserves under this policy are based 
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upon the American Experience T 
per cent. per annum.” 

In the note at the foot of the tables we find this provision: “The values in the 
above table are based upon the American Experience Table of Mortality and interest 
at the rate of three per cent. per annum. * * * The paid-up value, or extended 
insurance value, at the end of any policy year, is the mathematical equivalent of the 
cash value.” 

It is also to be noted that at the top of the table of values, the headings of the 
tables are paid-up insurance or cash value or extended term insurance. 

I have considered the argument of the plaintiff with care, especially in view of 
the fact that he contends that the argument here made on his behalf was not made 
in the case of Massachusetts Mut. Life Ins. Co. v. Jones (C. C. A.) 44 F.(2d) 540. 

Extended term insurance is defined in 14 R. L. C. pages 990 and 991, as follows: 
“Statutes now exist in several jurisdictions providing that on default in the payment 
of premiums after a policy has been in force a certain time, the policy shall not 
lapse but shall continue in force for a time either stated or equal to the amount of 
term insurance that the reserve applicable to the policy, taken as a single premium, 
will purchase, or shall become a paid-up policy for the amount of paid-up insurance 
which such reserve would purchase.” 

And again, at page 995, we find: “While it has sometimes been held that in 
computing the sum available for extension purposes the amount of loans on the 
policy cannot be deducted, the better view seems to be that from the nct reserve 
hould be deducted policy loans and the surplus used as a single premium. * * *” 

In this case we have no concern with dividend accumulations, as there were none 
under this policy. 

[3, 4] In construing this policy, as all other instruments, it must be read as an 
entire instrumeut to ascertain its meaning. All of the clauses with reference to the 
nonforfeiture provisions have a close relation to each other and must be read 
together. It hardly seems possible that all the provisions could be placed in one 
clause, and it is only by attempting to set each clause by itself, without relation to 
any of the others, that the contention of ambiguity can even be raised. 

[5] It is clear to me that a change in the cash value changes the other values, 
as the cash value is the basis for the other values, and constitutes the single net 
premium for the purchaser either of paid-up insurance or extended term insurance 

I find that the proper construction of the policy is, first, that the indebtedness 
against the policy is to be deducted from the face of the policy if there is extended 
term insurance, thereby decreasing the amount of the risk; second, that the indebted- 
ness due to the company on the policy must be deducted from the amount of the 
cash surrender value, which is the same as the amount available for the purchase 
of extended term insurance, and extended term insurance shall be purchased only 
for the time which the difference between the cash surrender value and the indebt- 
cdness to the company on the policy will purchase. 

[6] In the instant case the indebtedness to the company on September 19, 1932, 
when the premium became due, was $1,999.44, the cash surrender value was $2,009, 
and the balance of $9.56 would have purchased extended term insurance for only a 
few days. On the thirty-first day after September 19, 1932, to wit, October 20, 
1932, the last day of grace, the cash surrender value was $2,009, and the indebtedness 
on the policy was $2,009. 

The insured died April 1, 1933, and the cash surrender value or the reserve, 
less the indebtedness on the policy from which extended term insurance could have 
been purchased, was insufficient to have purchased extended term insurance to the 
date of the death of the insured. 


[7] Plaintiff also contends that the following clause of the policy applies, and 
that the notice required there not having been given, prevents the avoidance of the 
policy by defendant: 

“Failure to repay a policy loan or premium loan, or to pay interest thereon, 
shall not avoid the policy unless the total indebtedness thereon including accrued 
interest shall equal or exceed the loan value at the time of such failure, nor until 
thirty-one days after notice has been mailed by the Company to the last-known 


address of insured and of any assignee of record at the Home Office of the Com- 
pany.’ 


able of Mortality and interest at the rate of three 


This clause has nothing whatever to do with this case. Mills v. National Life 











38 The Insurance Law Journal, Vol. 86 [Jan., 1936 


Ins. Co., 136 Tenn. 350, 189 S. W. 691; Neighbors v. Union Central Life Ins. Co., 
17 Tenn. App. 612, 69 S.W.(2d) 618, at page 620. 

The company has not, nor does it now claim that the policy was avoided by 
failure to repay a policy or premium loan, but simply by reason of failure to pay 
a premium when due. This is in entire accord with that provision of the policy 
which provides: “If any premium is not paid before the expiration of the grace 
period, and if no provision for automatic payment is then applicable, the policy will 
lapse and the Company’s liability, if any, shali be set forth hereinafter. (See Non- 
Forfeiture Provisions. )” 

The plaintiff argues at length in an effort to show ambiguity in the terms of the 
policy. 

Sufficient to say, I find none. 

The cases cited by plaintiff on that point require no consideration. 

See Williams v. Union Central Life Ins. Co., 291 U. S. 170, at page 180, 54 
S. Ct. 348, 352, 78 L. Ed. 711, 92 A. L. R. 693, in which the Supreme Court by Mr. 
Chief Justice Hughes said: “As there is no ambiguity in the provisions under con- 
sideration, there is no occasion for resort to the familiar principle that equivocal 
words should be construed against the insurer. While it is highly important that 
ambiguous clauses should not be permitted to serve as traps for policyholders, it is 
equally important, to the insured as well as to the insurer that the provisions of 
insurance policies which are clearly and definitely set forth in appropriate language, 
and upon which the calculations of the company are based, should be maintained 
unimpaired by loose and ill-considered interpretations.” 

My construction of the policy in this case is sustained by the great weight of 
authority. Hawthorne v. Bankers’ Life Co., 63 F.(2d) 971 (C. C. A. 8); Bach v. 
Western States Life Ins. Co., 51 F.(2d) 191 (C. C. A. 10); Pacific Mut. Life Ins. 
Co. v. Davin, 5 F.(2d) 481 (C. C. A. 4). 

Every question raised on this argument was decided adversely to the plaintiff’s 
contention by the Circuit Court of Appeals of the Fourth Circuit on exactly the same 
type of policy, issued by the same company, in Massachusetts Mut. Life Ins. Co. 
v. Jones, 44 F.(2d) 540, and I am in entire accord with the reasoning and decisioti 
in that case, and will follow it. 

The point has also been passed upon adversely to plaintiff’s contention in Moss 
v. AXtna Life Ins. Co. (C. C. A. 6th Circuit) 73 F.(2d) 339, opinion by Circuit 
Judge Simons, November 7, 1934. 

The same question has been decided adversely to plaintiff’s contention in the 
New York state courts. Schultz v. State Mutual Life Assurance Company of Wor- 
cester, Mass., 153 Misc. 246, 274 N. Y. S. 601, affirmed 242 App. Div. 614, 271 N. Y. 
S. 1062. 

The plaintiff is not entitled to any recovery against the defendant herein. 

The defendant’s motion is granted and the complaint dismissed, with costs to 
the defendant against the plaintiff. 

Settle order on notice. 

MUTUAL LIFE INS. CO. OF NEW YORK v. HENES et al. Civ. 9810. 
District Court of Appeal, First District, Division 2, California. July 3, 1935. 
47 Pacific Reporter (2d) 513. 

2. INSURANCE. 

Property settlement agreement executed between wife and insured whereby 
insured agreed to name children as beneficiaries of policies held to operate as 
equitable assignment of proceeds of policies to become due upon death of insured 
entitling children, as against executors of insured’s estate, to such proceeds upon 
insured’s death, notwithstanding insured, instead of naming children as_benefi- 
ciaries, had merely executed assignments of policies to children and had subse- 
quently canceled assignments for purpose of obtaining disability benefits (Civ. Code, 
§ 1559). 

(For other cases, see Insurance, Dec. Dig. 593[1].) 

\ppeal from Superior Court, Alameda County; James G. Quinn, Judge. 

Interpleader suit by the Mutual Life Insurance Company of New York against 
Ellis Hugh Henes and another, minors, by Evelyn E. Henes, as guardian of the 
persons and estates of said minors, and against the Wells Fargo Bank & Union 
Trust Company and others, as executors of the will of Louis G. Henes, deceased. 
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From an interlocutory decree of interpleader and a judgment for Evelyn E. Henes 
as guardian, the executors appeal. 

Decree and judgment affirmed. 

William S$. Downing and Frank J. Baumgarten, both of San Francisco (James 

Brennan, of San Francisco, of counsel), for appellants. 

Knight, Boland & Riordan, of San Francisco, for plaintiff. 

Fitzgerald, Abbott & Beardsley, of Oakland, for respondents. 

SPENCE, Justice. 

Plaintiff filed its complaint in interpleader after conflicting claims had been 
made upon it by the children of*the assured and executors of the assured for the 
proceeds of two life insurance policies. The trial court entered an interlocutory 
decree of interpleader, and thereafter entered judgment determining the conflicting 
claims of the defendants in favor of the children of the assured. The executors 
have appealed from said interlocutory decree of interpleader and from said judg- 
ment. 

There is no dispute concerning the facts, as the cause was tried upon a stipula- 
tion of facts submitted by the parties. In the discussion herein, we refer to the 
plaintiff as the company, to the defendants Ellis Hugh Henes and Ellis Hope Henes 
as the children, and to the remaining defendants as the executors. 

In 1914, Louis G. Henes, the assured and father of said children, married Eve- 
lyn E. Henes, the mother and present guardian of said children. He took out two 
policies of life insurance with the company in 1923, naming his wife as beneficiary 
in both policies. Policy numbered 3241561 was in the sum of $10,000, and the right 
to change the named beneficiary therein was reserved to the assured. Poiicy num 
bered 3235481 was also in the sum of $10,000, but the right to change the named 
beneficiary therein was not reserved to the assured. Matrimonial difficulties there- 
after developed, and said Louis G. Henes and Evelyn E. Henes separated. An 
agreement was entered into by the parties for the purpose of settling their property 
rights and making provision for the support of the minor children. Said agree- 
ment provided with reference to said policy numbered 3241561, that the beneficiary 
should be changed from the wife to Ellis Hugh Henes, the son; and with refer- 
cnce to said policy numbered 3235481, that the beneficiary should be changed from 
the wife to Ellis Hope Henes, the daughter. It was agreed that when the bene- 
ficiaries were so changed, the policies would be deposited with the Wells Fargo 
Bank & Union Trust Company; that the assured would pay the premiums thereon 
for at least 10 years from the date of each of said policies; that if the assured was 
unable to pay the premiums when due, the wife might pay and would be entitled to 
reimbursement from the assured; and that at the expiration of ten years fram the 
date of each of said policies, the assured would have the “privilege of converting 
each of said policies into fully paid up policies without change of beneficiaries.’ 
Said agreement was thereafter approved in the interlocutory and final decrees of 
divorce. In 1929 and shortly after the entry of the interlocutory decree of divorce, 
the wife assigned all of her interest in said policies to the assured for the purpose 
of enabling the assured to carry out the terms of the above-mentioned agreement. 

The assured then executed an assignment of one of said policies to his son 
and an assignment of the other to his daughter. Said assignments were sent to 
the company, were attached to the policies, and then said policies were deposited 
with the bank. It will be noted that said policies were assigned to the children 
while the agreement had provided that said children should be named as _ benefi- 
ciaries. The assignment forms which were used expressly reserved the right of 
cancellation of the assignments. 

In 1931, the assured became disabled and disability benefits hecame due under 
the policies. The assured was apparently advised that he could not collect the dis- 
ability benefits unless said assignments to the children were canceled. He there- 
fore executed cancellations of said assignments, which were forwarded to the 
company. They were filed by the company and the assured was informed that 
the company assumed no responsibility as to the validity or effect of the instru- 
ments. The company thereafter paid the disability benefits to the assured until 
November, 1931, when the assured died without having named any beneficiaries 
under said policies other than as above set forth. 


the making of the foregoing assignments and the cancellation thereof by the 
assured was done without the knowledge or consent of the wife. It appears, how- 
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ever, that the assured thought he was complying with the agreement in executing 
said assignments to the children and that he had no intention of divesting them of 
the right to the proceeds of the policies upon his death when he executed the can- 
cellations of said assignments. In his will executed in 1931, he created a trust in 
favor of the children. He recited therein that he was maintaining insurance on 
his life for the benefit of his children, “which on my death will be available to 
them as beneficiaries of the policies therefor,” and further recited that the trust 
was created for the purpose of providing for said children “after the insurance 
proceeds are exhausted.” Shortly after the cancellation of the assignments, he 
wrote his attorney telling him what he had done ‘ind stating, “Now, I don’t know 
if I did anything contrary to the divorce agreement. In any event, it was never my 
intention to have the disability benefits made payable to the children.” He also 
wrote in another letter to his attorney, “I am afraid that in signing the papers, 
that my children are no longer beneficiaries in my will. (It was stipulated that the 
assured was referring to the policies rather than the will.) If that is so, that’s 
not what I wanted to happen. I want them to be the beneficiaries except that I 
want personally to get the disability money.” 

After the death of the assured, both the executors and the children filed 
claims with the company for the proceeds of the policies. The company thereupon 
commenced this suit. The executors interposed a demurrer to the amended com- 
plaint, which demurrer was overruled. The parties then filed their answers and 
cross-complaints and the cause proceeded to trial with the result above set forth. 

[1] The executors contend that under the facts above set forth, the company 
was not entitled to invoke the remedy of interpleader, and that the allegations set 
forth in the amended complaint were insufficient. We find no merit in this con- 
tention. The executors cite authorities from other jurisdictions in support of their 
position, hut even under the rules set forth in said authorities, we believe that the 
allegations and proof were sufficient. At all events, the conditions under which the 
remedy may he invoked in this state are prescribed by statute and scope of the 
remedy has been broadened and enlarged. 14 Cal. Jur. 702; Fidelity Savings & 
Loan Ass’n v. Rodgers, 180 Cal. 683, 182 P. 426. Section 386 of the Code of Civii 


Procedure provides in part: “And whenever conflicting claims are or may be made 
upon a person for or relating to personal property, or the performance of an 
obligation, or any portion thereof, such person may bring an action against the 
conflicting claimants to compel them to interplead and litigate their several claims 


among themselves.” In view of the terms of said section, we believe there is but 
one question regarding the above-mentioned contention of the executors which 
requires serious consideration. They cite section 2769 of the Civil Code, which 
reads as follows: “The proceeds of every policy of insurance due on the death of 
insured shall by the insurer be paid either to the beneficiary designated therein, or, 
if no beneficiary is designated therein, to the estate of insured; or, if the policy 
has been assigned, to the assignee thereof; and such payment shall satisfy all obli- 
gations of the insurer with respect to said policy.” They then argue that under the 
terms of said section, payment to the executors would have relieved the company 
of liability, and therefore the company could not maintain this action in inter- 
pleader. Calloway v. Miles (C. C. A.) 30 F.(2d) 14, is cited in support of their 
position. The fallacy in the executor’s argument is found in the fact that it 
assumes that the policies had not been assigned. We are of the opinion that the 
company was not bound at its peril to determine whether the facts above set forth 
operated as an assignment to the children within the meaning of the section, and 
that the company could properly invoke the remedy of interpleader for the purpose 
of determining the persons entitled to the proceeds of the policies. The case cited 
by the executors is not in point as the policy there contained a “facility of pay- 
ment” clause, and, under the terms of the policy itself, payment to either claimant 
would have relieved the company from all liability. It follows from what has 
been said that the interlocutory decree of interpleader should be affirmed. 


[2] Coming to the consideration of the appeal from the judgment in favor of 
the children, we find some difficulty in ascertaining the exact contentions of the 
executors. Said judgment was based upon findings of fact and no direct attack is 
made upon the sufficiency of the evidence to support the findings nor upon the suffi- 
ciency of the findings to support the judgment. As we view the situation, the chil- 
dren’s right to the proceeds of the policies was derived from the property settle- 
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ment agreement between the assured and his wife. It is apparently conceded that 
said agreement was valid and based upon a sufficient consideration, and, in the 
absence of rescission by the parties, the children could enforce the provisions 
thereof made expressly for their benefit in the same manner as could a party to 
the agreement. Civ. Code, § 1559. Said agreement required the assured to name 
the children as the beneficiaries of said policies and clearly implied that the assured 
should not at any time thereafter have the right to change the beneficiaries. The 
assured failed to comply with the exact terms of the agreement, but we believe 
said agreement operated as an equitable assignment of the proceeds of the policy 
which were to become, due upon the death of the assured. See Fidelity Savings 

Loan Ass’n v. Rodgers, 180 Cal. 683, 182 P. 426; Simas v. Conselho Supremo, 
184 Cal. 511, 194 P. 1001; Shoudy v. Shoudy, 55 Cal. App. 344, 203 P. 433: 3 Cal. 
Jur. 259 et seq. We are therefore of the opinion that the showing of the existence 
of said agreement was sufficient to support the judgment in favor of the children 
and against the executors. Said executors complain of the rulings admitting cer- 
tain reba over their objection. While the cause was tried upon stipulated “facts, 
the right to object was reserved and the objections were interposed upon the trial. 
The evidence in question consisted of various letters and the will of the assured. 
From all of these it appeared that the assured desired at all times to carry out the 
terms of the agreement and intended that the children should receive the proceeds 
of the policies upon his death. We need not discuss the propriety of the rulings 
admitting this evidence, as said evidence could not affect the result in view of the 
conclusions above set forth. 

The decree and the judgment appealed from are affirmed. 

We concur: Nourse, P. J., Sturtevant, J. 

TENNESEN v. PRUDENTIAL INS. CO. OF AMERICA. Civ. 5349. 

District Court of Appeal, Third District, California. June 27, 1935. 
47 Pacific Reporter (2d) 1066. 
INSURANCE. 

In action on life policy wherein complaint sought cancellation of reinstatement 
for fraud of insurer and wherein answer and cross-complaint sought cancellation 
of policy for insured’s fraud in obtaining reinstatement and set up equitable 
defense, superior court had jurisdiction to hear and determine cause, since issues 
of fraud and rescission are peculiarly within jurisdiction of a court of chancery. 

(For other cases, see Insurance, Dec. Dig. § 617.) 

INSURANCE. 

Filing of cross-complaint for cancellation in action on life policy gave superior 
court jurisdiction of cause regardless of whether nature of cause as alleged in 
complaint conferred such jurisdiction. 

(For other cases, see Insurance, Dec. Dig. § 617.) 

Appeal from Superior Court, Los Angeles County; LeRoy Dawson, Judge. 

Action by Carie Tennesen against the Prudential Insurance Company of 
America. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

William Ellis Lady, of Los Angeles (Webster Hazlehurst, of Los Angeles, of 
counsel), for appellant. 

Loeb, Walker & Loeb, of Los Angeles, for respondent. 

Mr. Justice THompson delivered the opinion of the court. 


One question only is involved on this appeal. The suit is based on an insurance 
policy on the life of the deceased husband of the plaintiff. It is contended the 
superior court had no jurisdiction to determine the cause for the reason that the 
pleadings confer exclusive jurisdiction on the municipal court of Los Angeles 
county under the statutory provisions. St. 1925, p. 648, and amendments thereof, 2 
Deering’s Gen. Laws of 1931, p. 2925, Act 5238, § 29; section 89, Code Civ. Proc., 
repealed and re-enacted by St. 1933, p. 1811, § 13. 

The complaint was filed by the appellant in the superior court. It contains 
three counts. The issuing of the life insurance policy and the death of the insured 
are alleged. The first count asserts full performance of the contract. The second 
count alleges that the company procured the insured to unnecessarily sign a writ- 
ten petition for reinstatement of the policy, by means of fraud, knowing that the 
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policy had not then lapsed for failure to pay the premiums thereon. The third 
count asserts that the company waived the termination of the contract by subse- 
quently accepting payments of deferred premiums. ‘The prayer demands a can- 
cellation of the reinstatement instrument because of the alleged fraud of the com- 
pany, and for judgment in the sum of $2,000 and interest thereon from the date 
of the death of the insured which occurred February 6, 1932. 

The answer admits the execution of the insurance policy, but denies liability 
thereunder on the ground that the reinstatement of the policy was procured by the 
fraud of the insured. The material allegations of the complaint were denied. The 
answer then separately and affirmatively alleges that the policy lapsed under the 
express terms thereof, by failure of the insured to pay the quarterly premium 
which was due thereon September 2, 1931, and that the insured thereafter procured 
the reinstatement of the policy by making a written statement therefor, containing 
fraudulent declarations, that the insured was not then afflicted with any physical 
ailment for which he had previously received medical aid; that contrary to the 
written declarations of the insured in his application for reinstatement of the pol- 
icy he was then suffering from serious physical ailments from which he subse- 
quently died, and on account of which he had previously received medical atten- 
tion; that the policy was thereby rendered void; that the insurance company rein- 
stated the policy October 22, 1931, relying solely on the written statements of the 
insured with respect to his physical condition at that time; and that upon discover- 
ing the falsity of these statements the insurance company promptly notified the 
insured in February, 1932, of the rescission of the contract for such fraud, and 
then offered to repay to him all premiums received subsequent to the reinstate- 
ment of the policy. The answer asks for the termination of the policy for fraud, 
and prays for judgment that the plaintiff take nothing by his cause of action 

The cause was tried by the court sitting without a jury. Findings were adopted 
favorable to the defendant on all the material issues. The court found that the 
policy lapsed by failure to pay the premium thereon which was due in September, 
1031, and that the company did not waive that breach of contract by ne 
receiving such delinquent premium; that the policy was thereafter renewed by the 
company solely in reliance on the written statement of the insured that he was then 
free from physical ailments, when, upon the contrary, he was then suffering from 
the serious ailments of sarcoma of the jaw and syphilis, for which he had pre- 
viously received medical treatment; that the company thereafter discovered this 
fraud on the part of the insured and promptly rescinded the contract and offered to 
repay all premiums received subsequent to the reinstatement of the policy. Judg- 
ment was thereupon rendered in favor of the defendant. From that judgment, the 
plaintiff has appealed. 

[1] It is true that jurisdiction of law cases involving demands for $2,000 or 
less is vested in municipal courts under the provisions of section 89 of the Code of 
Civil Procedure, repealed and re-enacted by St. 1933, p. 1811, § 13, and that the 
municipal court Shall have jurisdiction of all such cases “properly pending in such 
municipal courts,” in which equity is pleaded as a matter of defense. It is also 
true that jurisdiction may not he conferred upon the superior court by the parties 
to an action by failure to object thereto at the trial, when the nature of the action 
or the amount of the claim sought to be recovered vests the jurisdiction thereof 
in the municipal court. Shipp v. Superior Court of San Bernardino County, 209 
Cal. 671, 289 P. 825. : 

[2] In the present case the superior court had jurisdiction to try and determine 
the cause. Both the complaint and the answer contain equitable issues necessary 
to the determination of the action which conferred jurisdiction on the superior 
court. The second cause of action alleges that the application for the reinstatement 
of the policy was procured unnecessarily by the fraud of the insurance company. 
We may assume the plaintiff realized the necessity of rescinding the reinstatement 
of the policy or the contract would be rendered void for fraud in misstating facts 
with relation to the physical condition of the insured in his application therefor. 
The plaintiff therefore sought to cancel the reinstatement of the policy on the 
ground of alleged fraud and to rely upon the original policy. This tendered a 
necessary equitable issue, which undoubtedly accounts for the plaintiff commencing 
the action in the superior court. Moreover, the separate affirmative allegations of 
the answer also set up an equitable defense to the suit. The defendant sought to 
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cancel the policy and avoid liability thereon because of the alleged fraud of the 


insured in procuring the reinstatement of the contract. Both parties rely upon 
the cancellation of instruments necessarily incident to the suit on the policy. The 
issue of fraud and that of rescission are peculiarly within the jurisdiction of a 
court of chancery. We are therefore of the opinion the superior court of Los 
Angeles county had jurisdiction to try and determine this cause. Freligh v. 
McGrew. 124 Cal. App. 405, 12 P.(2d) 965. 

[3] Even though the nature of a cause as alleged in the complaint confers no 
jurisdiction upon a superior court, the filing of an answer and cross-complaint 
therein, seeking to cancel an insurance policy upon which the action is based, on 
the ground of fraud, invokes the jurisdiction of that court so as to authorize it to 
determine all the issues which are tendered by the pleadings. Brix v. People’s 
Mutual Life Insurance Co. (Cal. Sup.) 41 P.(2d) 537. 

[4] When a complaint is filed in the superior court, and the cause is not pend- 
ing in the municipal court, the mere filing of pleadings which raise equitable 
defenses does not oust the superior court of jurisdiction nor thereby confer juris- 
diction on the municipal court. A municipal court is vested with jurisdiction over 
equitable issues only “when pleaded as defensive matter, in any case properly 
pending in such municipal esate." Section 89, subd. 3, Code Civ. Proc., repealed 
and re-enacted by St. 1933, p. 1811, § 13. In the present case the suit was not 
pending in the municipal court. 

The judgment is affirmed. 

We concur: Pullen, P. J., Plummer, J. 


PORTO v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Errors of Connecticut. June 27, 1935. 
180 Atlantic Reporter 289. 
INSURANCE. 

Policy containing terms of doubtful meaning is given construction most favor- 
able to insured, but plain and unambiguous language must be accorded its natural 
and ordinary meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Where policy provides for forfeiture upon nonpayment of premiums as stipu- 
lated, such provision may not be varied by court, although payment was prevented 
by poverty, illness, mental impairment, or accident. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. INSURANCE. 

Where policy provides for issuance of paid-up policy for such amount as reserve 
on policy will purchase, if application is made within specified time after default in 
payment of premium, time is to be regarded as of the essence of the contract, and 
paid-up policy must be demanded within time limited. 

(For other cases, see Insurance, Dec. Dig. § 368[2].) 

4. INSURANCE. 

Failure to give notice of loss as required under policy is excused if due to 
insanity or other disabling cause, provided notice is given within stipulated time 
after termination of disability or within reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

5. INSURANCE. 

Where life policy provided that owner or assignee within three months after due 
date of premium in default might exercise one of three options, option of paid-up 
insurance to become automatically effective if no election was made, and insured, 
after default in payment of premium, failed to exercise option within three months 
because of insanity, and beneficiary, who was ignorant of existence of policy until 
insured’s death, gave notice of exercise of option providing for term insurance 
within three months of insured’s death, beneficiary was not entitled to benefits of 
option providing for term insurance, since condition of exercise of option had not 
been performed and insanity did not operate to extend the period. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

Appeal from Court of Common Pleas, New Haven County; Robert L. Munger, 
Judge. 
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Action upon an insurance policy by Joseph Porto against the Metropolitan Life 
Insurance Company. Demurrer to the complaint was sustained and judgment ren- 
dered for defendant, and plaintiff appeals. 

No error. 

Argued before Maltbie, C. J., and Haines, Hinman, Avery, and Foster, JJ. 

Thomas R. FitzSimmons, of New Haven, for appellant. o 

Stenley Daggett and David L. Daggett, both of New Haven, for appellee. 

HINMAN, Judge. 

The complaint alleged that on November 1, 1928, the defendant entered into a 
contract of life insurance in the amount of $1,000 with Marion Porto, in which the 
plaintiff is named as beneficiary. The premiums were paid up to and including 
August, 1932. About August 1, 1932, the insured became ill and wholly incapacitated, 
subsequently became mentally incompetent, and died February 5, 1933, without having 
regained her health or sanity. The policy provided that, after premiums had been 
paid for two years, the owner or assignee, upon written request filed with the com- 
pany and surrender of the policy within three months after the due date of any 
premium in default, should be entitled to one of three options: (a) Cash surrender 
value; (b) paid-up whole life insurance (a continuance of the policy in force for 
such reduced amount of insurance as the cash surrender value will purchase); (c) 
paid-up term insurance (a continuance of the policy in force for such term as the 
cash surrender value will purchase). It further provided that, if one of these 
options was not so availed of within the three months, the policy would be continued 
as paid-up whole life insurance as per option (b). By reason of her insanity, the 
insured was unable to exercise the options, and the plaintiff did not know of the 
existence of the policy until after her death. Within three months after her death, 
the plaintiff tendered the policy and demanded $1,000 as paid-up term insurance 
option (c), which amount the defendant refused to pay. 

The defendant demurred to the complaint on the ground that it does not appear 
therefrom that written request for paid-up term insurance was filed within three 
months after the due date of the premium in default, September 1, 1932, as required 
by the policy. 

The policy here involved plainly provides that, in order to entitle the insured io 
exercise his choice of one of the three options specified, he or his assignee must 
make written request therefor and present the policy for surrender or indorsement 
within three months after the due date of the premium in default. Confessedly this 
was not done. The premium remained in default for more than five months before 
the death of the insured, and the allegation upon which the plaintiff beneficiary 
depends in respect to compliance with this requirement is that he attempted to 
exercise the option, by request and tender of the policy, within three months of the 
date of insured’s death. It is conceded that, if recovery may be had under such 
circumstances, it must be because of the disability caused by the insanity of the 
insured during the period of default preceding her decease, and the issue deter- 
minative of the demurrer is whether that disability so suspended or otherwise 
affected the time limitation as to permit an exercise of the options as and at the 
time alleged. 

[1, 2] If the terms of an insurance policy are of doubtful meaning, that per- 
missible construction which is most favorable to the insured is to be adopted; but, 
if they are plain and unambiguous, the established rules for the construction of 
contracts apply, the language, from which the intention of the parties is to be 
deduced, must be accorded its natural and ordinary meaning, and courts cannot 
indulge in a forced construction ignoring provisions or so distorting them as to 
accord a meaning other than that evidently intended by the parties. Komroff v. 
Maryland Casualty Co., 105 Conn. 402, 405, 135 A. 388, 54 A. L. R. 463; 14 R. C. L. 
p. 925. The canon of construction favoring the insured which is applicable to doubt- 
ful provisions “furnishes no warrant for avoiding hard consequences by importing 
into a contract an ambiguity which otherwise would not exist. * * * To dis- 
charge the insured from the legal consequences of a failure to comply with an 
explicitly stipulated requirement of the policy * * * would be to vary the plain 
terms of a contract in utter disregard of long-settled principles.” Bergholm v. 
Peoria Life Ins. Co., 284 U. S. 489, 492, 52 S. Ct. 230, 231, 76 L. Ed. 416. Under the 
usual policy provision that it shall become void or forfeited upon failure to pay a 
premium or assessment at the time stipulated, such nonpayment works a forfeiture 
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because the terms of the contract so prescribe and a court has no power to vary the 
stipulations of the parties, although payment was prevented by poverty, iliness, 
mental impairment, or accident. Pitts v. Hartford Life & Annuity Ins. Co., 66 
Conn. 376, 385, 34 A. 95, 50 Am. St. Rep. 96; Worthington v. Charter Oak Life ‘Ins. 
Co., 41 Conn. 372, 400, 19 Am. Rep. 495; 14 R. C. L. p. 976. Conditions of a policy, 
performance of which at the time agreed upon “is necessary to the continued lia- 
bility of the insurer to perform in case of loss, such as payment of premiums, and 
notice of change of interest or of other insurance * * * are so essentially parts 
of the contract that noncompliance by the insured amounts to a breach of the agree- 
ment, which discharges the insurer from further liability * * * even though the 
insanity or other disability of the insured made performance [by him] wholly impos- 
sible.” ba Insurance (2d Ed.) p. 116; Wheeler v. Connecticut Mutual Life Ins. 
Co., 82 N: Y. 543, 37 Am: Rep. 594; Pitts v. Hartford Life & Annuity ‘ns. Co., 
supra; New Vow Life Ins. Co. v. Alexander, 122 Miss. 813, 85 So. 93, 15 A. L. R. 
314, and cases in note, page 318; 4 Cooley, Insurance, p. 3671. 

[3] The overwhelming weight of authority is that if, in a policy providing for 
issuance of a paid-up policy for such amount as the reserve on the policy will pur- 
chase, or the like, it is expressly stipulated that application therefor shall be made 
within a specified time after default in payment of premium, time is to be regarded 
as of the essence of the contract and the paid-up policy must be demanded within 
the time limited. In addition to the principle that the contract must be construed 
according to its unambiguous terms, considerations supporting this view include that 
it is important that insurers should know the extent and nature of their liabilities, 
and should not be left indefinitely in uncertainty pertaining thereto and perhaps 
exposed to disadvantages due to lapse of time. Many cases are collected in a noite 
inSL. R. A. (N. S.) p. 194. The same rule has been applied where the policy pro- 
vided that, upon failure to pay premiums, the insured should be entitled, at his 
option exercised within a specified time, to have either extended insurance or a 
paid-up policy, otherwise the policy should be void. Knapp v. Homeopathic Mutual 
Life Ins. Co., 117 U. S. 411, 6 S. Ct. 807, 29 L. Ed. 960. 

14] However, while there is a decided conflict in the decisions, the weight of 
authority is to the effect that, under policies requiring notice of the facts constitut- 
ing a loss thereunder to be given within a specified period, failure to give the notice 
within that time is excused if the failure is due to insanity or other disabling cause, 
provided such notice is given within a reasonable time, or within the time stipulated, 
after termination of the disabling circumstances. Haskell v. Eagle Indemnity Co., 
108 Conn. 652, 656, 144 A. 298; Vance, insurance (2d Ed.) p. 116; Comstock v. 
Fraternal Accident Ass’n, 116 Wis. 382, 93 N. W. 22; note, 54 A. L. R. page 611 et 
seq.; Rhyne v. Jefferson Standard Life Ins. Co., 199 N. C. 419, 154 S. E. 749; 
Pfeiffer v. Missouri State Life Ins. Co., 174 Ark. 783, 297 S. W. 847, 54 A. L. R. 
600, and cases in note, page 611 et seq. The distinction, recognized by the cases so 
holding, between the two classes of conditions, appears to be that those whose per- 
formance at the time agreed upon is necessary to the continued liability of the 
insurer to perform in case of loss, such as payment of premiums, and notice of 
change of interest, or of other insurance, are so essentially parts of the contract that 
noncompliance by the insured amounts to a breach which discharges the insurer 
from further liability, and it is immaterial what may be the cause of the breach, 
while those that stipulate for the doing of some act by the insured after the loss has 
taken place, such as giving notice and proofs of loss, are regarded in the nature of 
conditions subsequent and the forfeiture of a right which became vested upon the 
occurrence of the loss by reason of such conditions in the nature of a penalty, and 
more liberality may be and is exercised pertaining thereto. Vance, Insurance (2d 
Ed.) p. 116; McNally v. Phoenix Ins. Co., 137 N. Y. 389, 397, 33 N. E. 475. The 
latter principle was applied in Pfeiffer v. Missouri State Life Ins. Co., supra, in 
excusing, because of insanity, failure to give notice of disability entitling the insured 
to waiver of further payment of premiums, on the theory that notice of such dis- 
ability was analogous to proof of death operating upon the contract subsequent to 
the fact of loss.) New England Mutual Life Ins. Co. v. Reynolds, 217 Ala. 307, 310, 
116 So. 151, 59 A. L. R. 1075, reached an opposite result, holding in effect that the 
purpose in invoking the clause waiving premium payments because of disability was 
to keep the policy alive by excusing the payment of premiums, and akin to such pay- 
ment, rather than the performance of a condition subsequent to the accrual of a 
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loss or liability. In Rhyne v. Jefferson Standard Life Ins. Co., supra, the policy 
provided that upon proof of total and permanent disability of the insured the insurer 
would thereafter pay, not only the premiums, but a specified monthly income to the 
insured, and it was ruled that failure, due to insanity, to give notice and proof of 
disability within the time specified, did not defeat recovery; it being held that the 
incapacity producing the failure was the very thing insured against. 

Cases bearing directly upon the effect of insanity on the exercise of options 
analogous to those here are few and conflicting, and involve facts essentially differ- : 
ent from the present case. Marti v. Midwest Life Ins. Co. (1922) 108 Neb. 845, 
189 N. W. 388, 29 A. L. R. 1507, resembled this case, in that the insured became 
insane while the policy was in force under a previous premium payment, continued 
in that condition until her death after another premium had become due and 
remained unpaid, and the beneficiary, his wife, was not aware of the existence of 
the policy until some time after his death. Thereupon she claimed the benefit of 
an option, under the policy, in case of permanent disability of the insured, to retain 
is as a paid-up policy, and it was held that under the circumstances the option might 
be exercised by presenting the required proof within a reasonable time. However, 
the policy prescribed no time limit within which the option should be exercised, aud 
the absence of such a limitation apparently was an essential element in the conclu- 
sion reached. See 3 Couch, Insurance, p. 2084. The policy involved in Tyson v. 
Equitable Life Assurance Society (1916) 144 Ga. 729, 87 S. E. 1055, 1056, contained 
a clause providing that, on nonpayment of premium, there would be granted, without 
action on the part of the insured, paid-up life insurance for an amount dependent 
upon the period during which premiums had been paid, or, in lieu thereof, at the 
option of the assured, (1) the cash surrender value, or (2) upon surrender of the 
policy within thirty days from default in payment of premium, or, with satisfactory 
evidence of good health, within one year, a paid-up term policy for the full amount 
for the time stated in a table included in the policy. The insured became insane 
before a premium was in default, and so remained until his death; a premium falling 
due and being unpaid in the meantime. The administrator of his estate claimed the 
right to elect the option for a paid-up term policy, and brought suit on that basis. It 
was held that the option was not exercisable, without proof of good health, after the 
thirty days, “notwithstanding the insanity of the insured during such time,” (citing 
Balthaser v. Hlinois Life Ins. Co., 110 S. W. 258, 33 Ky. Law Rep. 283; Wheeler v. 
Connecticut Mutual Life Ins. Co., 82 N. Y. 543, 37 Am. Rep. 594) and that the 
administrator could not elect this option, although within the year, because the 
insanity of the insured rendered him uninsurable, he not being in good health. 

In Walters v. Mutual Life Ins. Co. (C. C. A. 1933) 64 F.(2d) 178, 182, it was 
provided in the policy that, if it should not, within three months after default in 
payment of premium, have been surrendered for its cash value or for continued insur- 
ance, the insurance would automatically become paid-up endowment, as specified in 
a third option. The case appears to hold that the insured while sane, or his guardian 
while he was insane, might take action within a reasonable time to elect one of the 
options other than that which automatically became effective, but that they had 
failed to do so. However, as in the Marti Case, the policy contained no such 
express provision as is in the policy for the option selected should be filed within 
three months after the due date of premium, and the opinion recites with apparent 
approval the excerpt from Bergholm v. Peoria Life Ins. Co., concerning disregard 
of explicit policy stipulations which we have already quoted. ‘Text-writers appear 
to have accepted as the true rule that adopted in the Tyson Case—that insanity during 
ing the period prescribed for exercise of such an option does not operate to suspend 
the running of that time or extend the period, or change the rule that the option 
must be exercised within the designated period. 3 Couch, Insurance, p. 2081; 37 


C. J. p. 446. 

[5] In our view, the rule applicable to the facts alleged in the complaint is that 
last above stated. As we have seen, it is established that courts have no power to 
ignore or vary express stipulations of the parties as to the effect of the nonpayment 
of premiums or other conditions essential to continuance of the policy and continued 
liability of the insurer for future losses, although more latitude is exercised as to 
conditions pertaining to losses and liability already accrued. The options here 
involved belong to the former class, the purpose being to keep the policy in force, 
in a modified form, notwithstanding failure to pay the agreed premium, and steps 





Allen v. Home National Bank 47 


taken by or on behalf of the insured for the purpose of exercising the chosen option 
are clearly not akin to notice of a loss or a disability insured against, already 
accrued, to which the more liberal rule applies. There is not involved a forfeiture 
of the policy, in the absence of exercise of the option, as in Knapp v. Homeopathic 
Mutual Life Ins. Co., supra, in which, notwithstanding, the rule was applied, or such 
other forfeiture or prejudice to the insured as might incline to indulgences in his 
favor. Under the policy provisions, if the insured failed to elect, as and within 
the time prescribed, from among the three options afforded, one of them (b) auto- 
matically became effective to continue the policy as paid-up for a reduced amount. 
It is an open question as to which of the options would be most advantageous to the 
insured, as she was situated at the time specified for their exercise. It appears 
by reference to the application made part of the complaint that the insured was 
forty years of age during the election period, and, as stated in the memorandum 
of decision, “she might well have elected the very option [b] which took effect 
automatically, as the paid-up term insurance [c] would continued for a period of 
approximately nine years only and she might very possibly have anticipated a 
long life,” although it subsequently developed, through her early death, that 
insurance for a larger amount for a limited term only would have been more 
profitable. To hold that an insured and his beneficiary might allow the expressly 
specified time to expire and the automatic provision to take effect, and continue 
to stand silent until either the death of the insured or his continued life determined 
which option was the more favorable, and then choose it, “certainly would not 
accord with the principles of equity or justice.’ Walters v. Mutual Life Ins. Co., 
supra. 
There is no error. 
In this opinion the other Judges concurred. 


ALLEN v. HOME NAT. BANK. 
Supreme Court of Errors of Connecticut. Aug. 3, 1935. 
180 Atlantic Reporter 498. 
1. INSURANCE. 


Assignment of policy, although absolute in form, may be shown to have been 
intended as collateral security. 

(For other cases, see Insurance, Dec. Dig. 

2. INSURANCE. 

Where assignment of policy was intended to serve as collateral security, 
assignee’s rights in proceeds of policy held limited to amount of debt secured, 
interest, and premiums which he has paid. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

3. INSURANCE. 

Assignee of policy which was assigned as collateral security is entitled to 
collect whole proceeds of policy, but holds excess over amount of debt secured, 
interest, and premiums he has paid, for those thereto. 

(For other cases, see Insurance, Dec. Dig. § 222. 

4. INSURANCE. 

Where no right to change beneficiary is reserved in life policy, rights of named 
beneficiary cannot be impaired by insured and insurer without consent of benefi- 
ciary. 


(For other cases, see Insurance, Dec. Dig. § 587.) 
5. INSURANCE. 

__ Where right to change beneficiary is reserved to insured in life policy, interest 
of beneficiary is deemed to be vested although qualified, in that it is subject to be 
defeated by exercise of right reserved. 

(For other cases, see Insurance, Dec. Dig. § 586.) 


6. INSURANCE. 

To defeat rights of beneficiary, it must appear that act relied on was broad 
enough to have that effect, and is not to be extended upon any theory that insured’s 
estate or general creditors have equitable claim upon insurance fund (Gen. St. 
Supp. 1933, § 1095b). 


(For other cases, see Insurance, Dec. Dig. § 585[1].) 
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INSURANCE. 

Joinder of insured’s wife, who was beneficiary of life policies, with insured in 
assignments to bank of all interest in policies, which assignment, although absolute 
in form, was intended as collateral security only, held not to affect rights of wife 
of insured, as beneficiary, to excess of proceeds of policy above indebtedness which 
assignment secured, as against contention that right ot wife, as beneficiary under 
policies which reserved right in insured to change beneficiary, was mere expectancy 
which she surrendered by joining in assignment. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

INSURANCE. 

Policy of life insurance is primarily contract between insured and insurer which 
is subject to alteration by agreement of parties to same extent as any other con- 
tract, unless rights of others have been created under its provisions. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

9. INSURANCE. 

Provisions in life policy designating method in accordance with which benefi- 
ciaries may be changed are inserted for benefit of insurer. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

10. INSURANCE. 

Where assignment of life policy is not to insurer but to stranger to original 
contract, provision in policy permitting change of beneficiary only where policy has 
not been assigned is for benefit of assignee as well as insurer, and rights of 
assignee cannot be materially affected by change of beneficiary without his consent 
while policy is assigned, and insurer cannot waive rights of assignee 

(For other cases, see Insurance, Dec. Dig. § 587.) 

11. INSURANCE. 

Rights may be created in persons named as beneficiaries of life policies in or 
in accordance with provisions of policy, so that such persons may require that 
change of beneficiary, to affect their rights, must be in manner specified in policy. 


(For other cases, see Insurance, Dec. Dig. § 587.) 

12. INSURANCE. Le Pinte, 

Unless rights have arisen in assignee or persons named as be.seficiaries of life 
policy to require that change in beneficiaries shall be in accordance with terms of 
policy, requirement in policy as to method by which change of beneficiary shall be 
brought about may be waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

13. INSURANCE. 

Where assignees or beneficiaries of life policy have rights which entitle them 
to require that change of beneficiary must be in manner specified in policy to affect 
their rights which have arisen under policy, power of insured, with consent of 
insurer, to change beneficiary without complying with policy held limited only so 
far as is necessary to protect such rights. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
i4. INSURANCE. 

Where assignments of life policies were made while policies were payable to 
insured’s executors, administr as. and assigns, and notices of subsequent change 
of beneficiaries were made upon forms pre epared by insurer, and upon each notice 
secretary of insurer signed statement that insurer consented to change, insurer 
waived limitation in policies that no changes in beneficiaries could be made after 
assignment, and change in beneficiary after assignment was effective to vest person 
designated as beneficiary after change with right to proceeds of policies over 
amount which assignment secured. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

\ppeal from Superior Court, New Haven County; Newell Jennings, Judge. 

Suit by Charles M. Allen against the Home National Bank, administrator c. f. 
a. of the estate of Irving G. Smith, brought to superior court on appeal from 
decree of court of probate concerning proceeds of certain insurance policies, and 
tried to the court. Judgment that appeal be dismissed, and plaintiff appeals. 
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No error. 

Argued before Maltbie, C. J., and Haines, Hinman, Banks, and Avery, JJ. 

Denis T. O’Brien, Jr., of Meriden, for appellant. 

Wilbur F. Davis, of Meriden, for appellee. 

William C. Mueller, of Meriden, for Minnie L. Smith. 

HinMAN, Judge. 

The salient facts may be stated briefly. In August, 1932, Irving G. Smith of 
Meriden, being indebted to the Home National Bank in the amount of $1,510 and 
desirous of borrowing $3,450 additional, agreed to pledge as collateral security six 
policies of insurance on his life. Of these, two were payable to his wife, Minnie 
|.. Smith, or in the event of her prior death, to his daughter Shirley I. Smith. 
The remaining four were payable to his wife, alone. On or about August 8th Smitn 
executed and filed with the insuring company, as to the first-mentioned two pol- 
icies, a revocation of the previous beneficiaries and the designation, instead, of his 
“executors, administrators and assigns.” ‘Thereafter, on or about August 9th, he 
delivered to the bank the six policies with assignments of his right, title, and inter- 
est therein, which assignments were absolute in form and were executed jointly by 
Smith and his wife. They were made absolute in conformity with requirements 
of the insurance companies and the bank so that the bank could demand payment 
or cancel the loan at any time, in order to procure the cash value of the policies 
and liquidate any unpaid loans, and for no other purpose. It was the intention 
of both Smith and the bank that the assignments should be as collateral security 
only. 

On or about August 10th and subsequent to the assignments, Smith executed 
and filed with the insurance company, as to the two policies the beneficiaries of 
which he had changed as above mentioned, another change of beneficiary form, 
naming as beneficiary his wife, if living, otherwise his daughter, subject to prior 
assignments to the bank. All the policies reserved to the insured the right to 
change the beneficiary without the latter’s consent, and these two policies contained 
this provision: “Provided this contract is not assigned, the insured may at any time 
and from time to time during its continuance, change the beneficiary, to take effect 


only when such change and the written consent of the company thereto are 
endorsed.” 


Smith died September 29, 1933, and the Home National Bank was appointed 
administrator c. t. a. of his estate. As assignee of the policies the bank collected 
the sums payable under them, amounting to $28,910; the indebtedness of Smith to 
the bank at the time of his death was $4,960, leaving a balance in its hands of 
$24,950.40, from which it paid to Mrs. Smith $5,024.70 prior to this litigation. The 
bank, in its corporate capacity, admits that it has no claim to any portion of the 
proceeds in excess of the amount of the indebtedness of Smith to it. The appellant 
is a creditor of Smith’s estate and claimed that the excess proceeds should be 
inventoried as part of the estate, but the court of probate ruled that the excess did 
not belong to the estate and on appeal the superior court held this to be correct. 

The issue decided by the court of probate and presented by the appeals is as 
to whom belongs the indebtedness of the insured to the bank. Minnie L. Smith, 
widow of the insured, claims that this excess belongs to her as the beneficiary 
named in the policies. The appellant contends that it belongs to the estate of Irving 
G. Smith, the insured. This contention is based on two grounds; one applying to 
all of the policies, the other to the two in which, when they were assigned to the 
bank, the designated beneficiaries were the “executors, administrators and assigns” 
of the insured. 

[1-3] The first ground rests upon the fact that Minnie IL. Smith, wife of the 
insured, joined with her husband in the assignments to the bank of all of the poli- 
cies, the claim being that she thereby surrendered all of her rights as beneficiary 
under them. Although an assignment of an insurance policy be absolute in form, 
it may be shown to have been intended to serve only as collateral security. In such 
case the assignee’s rights in the proceeds of the policy are limited to the amount of 
the debt secured, interest, and premiums if paid by the assignee. The assignee is 
entitled to collect the whole proceeds, but holds the excess in trust for those 
entitled thereto. Gilman v. Curtis, 66 Cal. 116, 4 P. 1094; Vance, Insurance (2d 
Ed.) p. 644; 6 Couch, Insurance, p. 5256; 7 Cooley, Briefs on Insurance (2d Ed.) 
p. 6525. The appellant concedes that if the policies here involved had been such 
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as to be payable to the insured in his lifetime, he would have been entitled to the 
excess, also that if his estate had been named as beneficiary, his administrator 
would have been entitled to it, and this must import an admission that, aside from 
complications affecting the result, any other named beneficiary would be so entitled. 

[4, 5] The appellant’s claim is that since each policy reserved a right in the 
insured to change the beneficiary, Mrs. Smith’s interest was a mere expectancy and 
that she surrendered and parted with it by joining in the assignments to the bank. 
We find no support in authority or reason for attaching such an effect to her joinder 
in the assignments. There is nothing in the circumstances indicating that she 
joined for any other purpose than to enable the insured to use the policy as collat- 
eral security; as we have seen, the insured retained his rights to the extent of the 
surplus above the requirements of the security and there is no good reason ans 
why the assignment should be accorded a broader effect, as applied to the benefi- 
ciary. The beneficiary’s interest is regarded, in this state and quite generally, as 
more than a mere expectancy. Where no right to change is reserved in the policy, 
the rights of the named beneficiary cannot be impaired by the assured and the com- 
pany without his assent. Shepard & Co. v. New York Life Ins. Co., 87 Conn. 500, 
504, 89 A. 186. Where, as here, the right to change is reserved to the assured, the 
interest of the heneficiary is yet deemed to be vested, although qualified in that it 
is subject to be defeated by an exercise of the right reserved. Neary v. Metropoli- 
tan Life Ins. Co., 92 Conn. 488, 492, 103 A. 661, and note, L. R. A. 1918F, 311; 
Farmers’ Loan & Trust Co. v. McCarty, 100 Conn. 367, 373, 124 A. 40; 37 C. J. 
580. “So long as the power of defeasance is not exercised, [beneficiaries] stand 
in the position of one having a title which the law will recognize, and for the pro- 
tection of which they are entitled to _ usual legal and equitable remedies.” Bar- 
hin v. Moore, 85 N. H. 362, 368, 159 409, 413, 83 A. I. R. 69. It was doubtless 
because of this that the bank required ie wife as beneficiary to join in the assign- 
ments and her perpose in doing so was manifestly no more than coextensive with 
that of the insured, viz., that the policies might serve as collateral security. Even 
if, as we have no occasion to decide, assignment of a mere expectancy would have a 
different effect, as the appellant claims, that is not the present case. 

The statement in the text in Vance, Insurance (2d Ed.) p. 645, which the 
appellant quotes, that the assignee “holds the excess beyond his interest * * * in 
trust for the personal representatives of the deceased debtor,” plainly has reference 
o such cases, cited in it, as Mutual Benefit Life Ins. Co. v. First National Bank, 
15 Ky. 757, 74 S. W. 1066, where the policy was payable to the assured’s executors 
r assigns, and Binkley v. Jarvis, 102 Ill. App. 59, where the agreement joined in by 
assured, beneficiary, and assignees for collateral security was that the latter should 
pay the overplus to the owners or their legal representatives. In A®tna Life Ins. Co. 
vy. Kimball, 119 Me. 571, 112 A. 708, relied on by the appellant, assignments by 
assured and beneficiary for collateral purposes were followed and superseded by an 
assignment which was not only in form but intended as an absolute assignment. In 
Connecticut Mutual Life Ins. Co. v. Westervelt, 52 Conn. 586, 594, an assignment of 
a policy for collateral security was : joined in by the wife as beneficiary, but she was 
held entitled to the balance of the proceeds after payment of the debt secured, and 
premiums advanced by another aiaty. In Matter of Hayes’ Will, 131 Misc. 806, 
229 N. Y. S. 113, joinder by a wife as beneficiary under policies insuring the life of 
her husband in an assignment for collateral security for a loan was held to consti- 
tute in effect an assent to the substitution of the assignee as beneficiary in her 
place and stead to the extent of the amount of the loan. See, also, Howard v. 
John Hancock Mutual Life Ins. Co., 111 Misc. 442, 183 N. Y. S. 80, 82 

[6, 7] To give the effect to the wife’s participation in the assignments which 
the appell: unt claims would contravene the long-established policy, evinced by statute, 
of excluding, in the absence of fraud, the husband’s creditors from recourse to a 
wife’s interest in ssclielae of life insurance and that now expressed (by General 
Statutes, Cum. Sais 1933, § 1095b) of extending to all beneficiaries protection 
against the representatives or creditors of the insured. Gen. St. 1918, § 5277; Pub. 
Acts, 1929, c. 58, § 13. In re Reiter (C. C. A.) 58 F.(2d) 631, 632. In order to 
defeat the rights of a beneficiary it must appear that the act relied on was broad 
enough to have that effect. “It is not to be extended upon any theory that in some 
fashion or other the [assured’s] estate or its general creditors have an equitable 
claim upon the insurance fund. One of the prime ideas in life insurance is the 
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reation of a fund free from such liabilities.” Barbin v. Moore, supra, 85 N. H. 
362, at page 372, 159 A. 409, 414, 83 A. L. R. 69. We conclude, therefore, that the 
joinder by the wife in the assignments did not defeat or affect her rights, as bene- 
ficiary, in the excess of the policy proceeds above the indebtedness to the bank. 

The second ground relates only to the two policies which were originally pay- 
able to Mrs. Smith or in the event of her prior death to the daughter of the insured, 
as to which he executed and filed, just before assigning the policies to the bank, a 
revocation of previous beneficiaries and a new designation of his executors, admin- 
istrators, or assigns, and, subsequent to the assignments, executed and filed with the 
insurer another change of beneficiary form, redesignating his wife, if living, other- 
wise his daughter. This procedure apparently was regarded as advisable owing to 
the ated interest of the daughter, in addition to the interest of the wife as prim- 
ary beneficiary, under these policies, and its apprehended effect a joinder in the 
assignments by the wife alone. The appellant asserts that this redesignation was 
ineffective for the reason that at the time it was made the policies were assigned to 
the hank, and the policy provision permits a change of beneficiary “provided this 
contract is not assigned.” 


[8-13] A policy of life insurance is primarily a contract between the insured 
and the insurer and, unless rights of others have been created under its provisions, 
it is subject to alteration by agreement of the parties to the same extent as any 
other contract. Provisions designating a method in accordance with which bene- 
ficiaries may be changed are inserted for the benefit of the insurer. Supreme Coun- 
‘il of Roval Arcanum y. Behrend, 247 U. S. 394, 401, 38 S. Ct. 522, 62 I. Ed. 1182, 
1 A. L. R. 966; Vance, Insurance (2d Ed.) p. 571. Thus a provision permitting a 
change of beneficiary only where the policy has not been assigned has been stated 
to be inserted for the benefit of the insurer in order to prevent confusion, compli- 
cations, or danger of liability growing out of chz anges - beneficiary after = assign- 
ment. Underwood v. Jefferson Standard Life Ins. Co., 177 N. C. 327, 98 S. E. 832. 
And see Travelers’ Ins. Co. v. Mayo, 103 Conn. 341, 346, 130 A. 379; 2 Couch, Insur- 
ance, p. 827. Where, as here, the assignment is not to the insurer but to a stranger 
to the original contract, it has been held that the provision is also for the benefit of 
the assignee and that his rights could not be materially affected by a change of 
beneficiary, without his consent, while the policy was assigned, and that the insure: 
could not waive for him. Underwood v. Jefferson Standard Life Ins. Co., supra, 
177 N. C. 327, at page 332, 98 S. E. 832. Rights may have been created in persons 
named beneficiaries in or in secerdaate with the provisions of a policy such that 
those named may require that any change of peuaiiainoe. in order to affect their 
rights, must be in the manner specified in the —_ Shepard & Co. v. New York 
Life Ins. Co., Conn. 500, 504, 89 A. 186; Neary Metropolitan Life Ins. Co., 92 
Conn. 488, 103 A. 661, L. R. A. 1918F, 306. But <ehis such rights have arisen, the 
requirements in ie policy as to the method by which a change of beneficiary shall 
be brought about may be waived by the insurer; and where there are such rights, 
the power of the insured, with the consent of the insurer, to change the beneficiary 
without complying with the terms of the policy, is limited only so far as is neces- 
sary to protect those rights. Underwood v. Jefferson Standard Life Ins. Co., supra, 
177 N. C. 327, at page 332, 98 S. E. 832. 


[14] In the instant case, at the time the assignments were made, the policies 


were payable to Smith’s executors, administrators, or assigns and no third person 
had any vested rights to the sums payable at Smith’s decease. The exhibits made a 
part of the finding show that the cislamiasiends were made, and duplicates filed with 
the insurer, in accordance with the provisions of the policy concerning assignments ; 
that the notices of the change of beneficiaries made after the assignment were upon 
forms prepared by the company and each stated that it was “subject to prior assign- 
ment to the Home National Bank”; and that each notice stated upon its face that 
the insurer consented to the change upon the conditions set forth in it, and this 
consent was signed by a secretary of the company. Under these notices the rights 
of the bank as assignee were fully protected, no other person could claim any vested 
right to the proceeds of the policies, and the insurer, by consenting to the changes 
f beneficiaries in the form in which they were made, waived the limitation that no 

such changes could be made if the policies had been assigned. 

There is no error. 

The other judges concurred. 
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HILL v. LIFE & CASUALTY INS. CO. et al. No. 24522. 
Court of Appeals of Georgia, Division No. 2. July 26, 1935. 
181 Southeastern Reporter 104. 
1, INSURANCE. 

Life insurer’s agreement, in consideration of premium payment, that upon 
approval of application at home office, insurer would, in event of death of person 
to be insured before issuance of policy, pay beneficiary insurance which would 
have been due had policy been issued Aeld not to create contract of insurance, 
in absence of approval of application at home office. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

2. INSURANCE. 

Beneficiary’s petition for breach of life insurance contract eld not to state 
cause of action, where not showing that application for issuance of policy had 
been approved at home office. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

Error from Superior Court, Floyd County; James Maddox, Judge. 

Petition by A. D. Hill against the Life & Casualty Insurance Company and 
others. To review a judgment sustaining a demurrer to the petition, plaintiff 
brings error. 

Affirmed. 

Alec Harris, of Rome, for plaintiff in error. 

Wright & Covington, of Rome, for defendants in error. 

Syllabus Opinion by the Court. 
STEPHENS, Judge. 

}1] 1. Where, in consideration of a -payment made to an insurance company 
of a certain stipulated amount of money as a premium for life insurance, the 
company agrees that upon the approval at the home office of the application for 
the issuance of the policy, the company will, in the event of the death of the 
person to be insured, and prior to the issuance of the policy, pay to the beneficiary 
the amount of the insurance which would have been due had the policy been 
issued, there arises no contract of insurance in the absence of an approval of 
the application at the home office. The decision in Queen Insurance Co. v. 
ilartwell Ice & Laundry Co., 7 Ga. App. 787, 68 S. E. 310, is distinguishable in 
that in that case the insurance company had agreed unconditionally to issue a con- 
tract of insurance. 

[2] 2. Where, in the petition in a suit by the beneficiary to recover, upon 
the death of the insured, for a breach of the contract, if nowhere appears that 
the application for the issuance of the policy had been approved at the home 
office, the petition failed to set out a valid subsisting contract, and therefore 
failed to set out a cause of action. The court properly sustained the demurrer 
to the petition. 

Judgment affirmed. 

Jenkins, P. J., and Sutton, J., concur. 


COMPTON v. AMICABLE LIFE INS. CO. OF WACO, TEX. No. 32831. 
Supreme Court of Louisiana. May 27, 1935. 
Rehearing Denied July 1, 1935. 
162 Southern Reporter 751. 
1. INSURANCE. 

Agreement of insurer under life policy to waive premiums and pay disability 
benefits on receiving proof, before default, of insured’s total and permanent 
disability, held to require that proof of disability be given insurer before default 
in order to make waiver of premiums effective. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. INSURANCE. 

Insured suing on life policy for disability benefit, who claimed that he did not 
pay premium after disability because of agent’s assurance that further payment 
was not required, held not precluded from alleging in addition that insurer failed to 
ene notice of forfeiture for nonpayment of premium (Act No. 68 of 
906). 


(For other cases, see Insurance, Dec. Dig. § 634[2].) 
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4. INSURANCE. 

Petition in action on life policy for disability benefit alleging that agent after 
insured’s disability advised him that further payment of premiums was unnecessary 
held sufficient to state cause of action, notwithstanding failure to notify insurer as 
required by policy and provision of policy prohibiting modification thereof by 
agents, where petition further alleged that insurer had failed to give statutory 
notice of forfeiture for nonpayment of premiums (Act No. 68 of 1906). 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

5. INSURANCE. 

Prescription: Limitation on suit to recover under “forfeited policy” held 
inapplicable to suit for disability benefit under life policy, notwithstanding non- 
payment of premiums, where insured claimed policy had not lapsed or been for- 
feited (Act No. 68 of 1906). 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 

Appeal from Ninth District Court, Parish of Rapides; R. C. Culpepper, Judge. 

Suit by Roussel T. Compton against the Amicable Life Insurance Company of 
Waco, Tex. From a judgment dismising the suit on a plea of prescription and an 
exception of no cause of action, plaintiff appeals. 

Jugment annulled, plea and exception overruled, and case remanded. 

Harold W. Hill and John R. Hunter, both of Alexandria, for appellant. 

Hawthorn, Stafford & Pitts, of Alexandria, for appellee. 

O’N1F.L, Chief Justice. 

This suit was dismissed on a plea of prescription and an exception of no cause of 
action. The district judge decided that both pleas were well founded. The plaintiff 
has appealed. 

The suit is for a disability benefit, under a life insurance policy for $2,000, with 
a so-called “supplemental agreement” for the payment of $10 per month per 
thousand dollars of life insurance, in case of total and permanent disability of the 
insured by bodily injury or disease. The plaintiff claims the penalty of double 
indemnity, that is, an additional $20 per month, and $750 attorney’s fee, under 
Act No. 310 of 1910. 

The policy was issued on the 14th of February, 1931. The quarterly premium 
was $14.94, payable on the 14th of February, May, August, and November, each 
year; which included a quarterly premium of $1.36 for the disability benefit, to 
terminate, however, when the insured would be 60 years of age. He was only 
twenty-six when the policy was issued. 


He avers that, on the 28th of March, 1931, while he was performing his duties 
as an employee of an oil company, gauging the contents of a gasoline tank, about 35 
feet above the ground, he was overcome by the fumes and fell to the ground, the 
distance of 35 feet, falling on his back and head, and fracturing that part of the 
vertebral column called the sacrum, and several vertebra, and sustaining other 
bodily injuries, rendering him totally and permanently disabled, so that he has 
become continuously prevented from engaging in any occupation whatsoever for 
remuneration or profit during the remainder of his life. He avers that there was 
no default in the payment of the premium on the insurance policy at the time of 
the accident; the next premium being then the quarterly premium of $14.94, to 
come due on the 14th of May, 1931. He avers that, immediately after the accident, 
and while he was confined in a hospital, he was advised by an agent of the 
company, whom he names, that, because of his total and permanent disability, he 
would not have to pay the premium that would come due on the 14th of May, or 
any further premiums; the agent having reference to the stipulation in the policy 
that the company would continue the policy in force without requiring the 
payment of premiums during the continuance of such disability as the defendant 
was then afflicted with. He avers that the agent assured him that he, the agent, 
took notice of the disability, for the company, and would report the matter to the 
company without delay; hence plaintiff avers, according to his belief, that the 
agent did notify the company of the accident and of plaintiff’s total and permanent 
disability, and that, if the company did not receive the notice at its home office from 
the agent, the company received notice through the agent. He avers that because 
of the assurances given to him by the agent of the company, he did not remit the 
quarterly premium of $14.94 which, but for the happening of the accident before 
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that date, would have been due on the 14th of May, 1931. He avers that the 
company never gave him the “proper notice of the maturity of the premium,” as 
required by Act No. 68 of 1906; hence he avers that the policy has not been 
forfeited, or legally delcared forfeited, by the company. He avers that, on the 1st 
day of August, 1931, having failed to receive any disability benefit from the com- 
pany, he furnished ample and sufficient proof of his total and permanent disability, 
and demanded payment of the amount due him under the policy; but that the 
company refused to pay, claiming that the policy was forfeited by default in the 
payment of the premium due on the 14th of May, 1931. He avers that the company 
therefore refused to furnish the forms for making proof of his disability; and he 
avers that the physicians’ certificates which he furnished to the company should be 
deemed sufficient proof of his total and permanent disability. 

The suit was filed on the 11th of December, 1933, more than two years after 
the date, the 14th of May, 1931, on which the quarterly premium of $14.94, which 
was not paid, was due, if the policy was not by its terms continued in force without 
requiring the payment of premiums after the accident happened. 

The so-called “Supplemental Agreement for Total and Permanent Disability,” 
attached to and forming part of the policy, provides: 

“Amicable Life Insurance Company agrees, that whenever the Company 
receives due proof before default in the payment of any premitim due upon this 
Policy that the Insured, prior to the anniversary of the Policy on which the 
Insured’s age at nearest birthday is sixty years, has become totally and_ per- 
manently disabled by bodily injury or disease so that he is and will be presumably 
thereby permanently and continuously totally disabled for life, and by reason 
thereof permanently and continuously prevented from engaging in any occupation 
whatsoever for remuneration or profit, and such disability has, upon the date of 
submitting proof, existed for not less than ninety days, to grant the following 
benefits, subject to all the provisions of this Supplemental Agreement: 

“First——Continue the Policy without requiring the payment of premiums, if any, 
thereafter falling due during the continuance of such disability and in any settle- 
ment of the Policy the Company will not deduct the premiums so waived. The 
loan and surrender value and all other benefits under this Policy shall continuc 
the same as if the waived premiums had been paid as they became due. 

“Second.—Pay to the insured a sum equal to $10.00 for each thousand dollars 
of the face amount of this Policy upon the date of the approval of said proof, and a 
like amount upon the same date of each month thereafter during the life of the 
Insured while the Insured is totally and permanently disabled according to the 
provisions of this Supplemental Agreement. If there be any indebtedness on this 
Policy, the interest thereon may be deducted from the monthly payments. Such 
income payments shall not reduce the sum payable in any settlement of this Policy.” 

The further provisions in the “Supplemental Agreement” are not pertinent 
to this case. They have reference to the right of the medical adviser of the 
company to examine the insured, and the right of the company to require, from 
time to time, but not oftener than once a year, due proof of continued disability ; 
and there is a stipulation that any one of certain specified afflictions shall be 
deemed a total and permanent disability. 

[1] A careful reading of the language which we have quoted leaves no 
doubt that, in order for a policy like this one to be continued in force without 
the payment of premiums after the insured has become totally and permanently 
disabled, the company should receive due proof of the total and permanent dis- 
ability of the insured before a default has occurred in the payment of a 
premium due on the policy. Although, obviously, the total and permanent dis- 
ability of the insured is the cause or reason for exempting him from the pay- 
ment of premiums in order to continue the policy in force, the exemption does 
not take place immediately in consequence of the occurrence or beginning of 
‘he total and permanent disability. The exemption from the payment of 
premiums arises only when the company receives due proof of the total and 
permanent disability, after it has existed 90 days or longer, and before a default 
has occurred in the payment of a premium on the policy. 

[2] If the allegations in the plaintiff’s petition are true, and we must assume 
that they are true for the purpose of determining whether he has set forth a 
cause of action, the agent of the company must have misinterpreted the language 
in the so-called supplemental agreement, attached to and forming part of the 
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policy, exempting the insured from the payment of premiums after being totally 
and permanently disabled; and the agent’s misunderstanding of the language, 
pe rhaps in good faith, must have caused the insured to misunderstand it, or 
to rely upon the agent’s plausible interpretation, that the insured was exempted 
trom the payment of premiums by becoming totally and permanently disabled, 
within the meaning of the policy. The insurance company invokes here one of 
the “General Provisions” of the policy, viz.: 

“No one on behalf of the Company is authorized to make, modify or dis- 
charge this or any contract, to grant credit, or to extend the time for paying 
any premium, or to waive any lapse or forfeiture, or to bind the Company by 
making or receiving any representation or information not contained in the 
written application for this Policy, as such powers can only be exercised in 
writing by the President or Secretary of the Company at its Home Office, and 
shall not be delegated.” 

That one of the general provisions in the policy might relieve the company 

of liability in this case were it not for the fact, if it is a fact, that the company 
iatled to give the insured the notice required by Act No. 68 of 1906, not less than 
i5 nor more than 45 days before the 14th of May, 1931. The plaintiff alleges that 
the notice was not given, as required by the statute, which declares that a life 
insurance company shall not within one year after a default in the payment of 
a premium declare a policy (excepting certain specified kinds of policies of 
which this is not one) forfeited or lapsed, and that no policy shall be forfeited 
or lapsed within one year from the failure to pay a premium when due, unless 
a written or printed notice is mailed to the insured (or to the assignee if notice 
of an assignment has been given to the company) at least 15 days and not more 
than 45 days before the day on which the premium is due, stating the amount 
of the premium falling due, the place where it is to be paid, and the person to 
whom it is payable, and stating that unless the premium is paid on or before 
the day on which it is to fall due the aes and all payments thereon will become 
iorfeited and void except as to the right to a surrender value, or extended insur- 
ance, or a paid-up policy. The statute provides further that, if the payment so 
demanded by the notice is made within the time limited therefor, it shall be 
taken as in full compliance with the requirements of the policy in respect to 
‘he time of payment; and that no such policy shall in any case be forfeited, 
leclared forfeited or lapsed, until the —- of 30 days after the mailing 
of such notice. The statute provides that the affidavit of any officer, clerk, or 
gent of the company, or of any one authorized to mail the prescribed notice, 
that the notice required by the statute was nasa and mailed by the com- 
pany issuing the policy, shall be presumptive evidence that the notice was duly 
given. And the statute ends by providing for the prescription or limitation of 
the right of action “to recover under a forfeited policy,” thus: 

“No action shall be maintained to recover under a forfeited policy, unless 
the same is instituted within two years from the day upon which default was 
made in paying the premium, installment, interest or portion thereof for which 
it is claimed that forfeiture ensued 

|3] The argument made in support of the exception of no cause of action 
is that, inasmuch as the plaintiff alleges that his reason for not paying the 
premium due on the 14th of May, 1931, was that the agent of the company 
assured him that his total and permanent disability had relieved him of the pay- 
ment of premiums falling due thereafter, he could not consistently complain of 
a failure of the company to send him the notice required by Act No. 68 of 1906. 
We do not see any inconsistency in the plaintiff's alleging that he did not pay 
the premium because of the assurance given to him by the agent of the com- 
pany, and, at the same time, alleging that the company did not give him the 
the notice, if the company did fail to give the notice, was in accord with 
the assurance given by the agent of the company, if he did give the assur- 
ance that the insured would not have to pay the premium falling due on 
the 14th of May, 1931. However that may be, it has been decided by this 
court that the giving of the notice required by Act No. 68 of 1906 is essential 
to a forfeiture of a policy of insurance for default in the payment of a 
premium when due; and that, as the requirement of the notice is a matter of 
public policy, it cannot be dispensed with by a counterstipulation on the part 
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of the insurer. See Boring vy. Louisiana State Insurance Co., 154 La. 549, 97 
So. 856. 

[4] Our conclusion is that the plaintiff’s petition does set forth a cause of 
action. It would be close kin to a denial of justice to dismiss his suit without 
siving him a hearing upon the subject of the interpretation which the agent 
of the insurance company put upon the contract, and which induced him, the 
insured, to fail to pay the premium falling due soon after he became totally and 
permanently disabled. There could be no reason, other than some such advice 
on the part of an agent for the insurance company, why the insured should not 
pay the premium which was coming due, after he was totally and permanently 
disabled and anxious to keep the insurance in force. It is not likely that he 
could not have borrowed, if he did not have, the $14.94, which was less than the 
amount which would be paid him every month after 90 days. His right to the 
disabiliy benefit of $20 per month, or to the $2,000 of life insurance if his injuries 
should be fatal, had actually accrued. There was then nothing speculative in 
the matter of paying or failing to pay the $14.94. Some courts have gone so far 
as to hold that a policy like the one before us is continued in force without the 
payment of premiums if the insured becomes totally and permanently disabled 
before a default occurs in the payment of a premium and dies after having failed 
to pay a premium when due, without having recovered from his disability. It 
vas so decided in Minnesota Mutual Life Insurance Co. v. Marshall, 29 F.(2d), 
977, 978, where Judge Martineau, for the United States Circuit Court of Appeals, 
for the Eighth Circuit, made this appropriate comment: 

“However much the legal mind may differ as to the meaning of these pro- 
visions, the ordinary layman would construe them to mean that, in the event 
he became disabled before his premium fell due, his insurance would be con- 
tinued until his disability was removed or until his death. That is the natural 
and reasonable construction to be placed upon the language used in this policy. 
Any other construction, to my mind, would be contrary to the full purpose of the 
contract and deprive the insured of one of the principal benefits of his policy. 
The right of the insured to have his premiums discontinued during disability is 
one that he had paid for. To make its operation depend upon the time of proof 
of disability, and not upon the time of disability itself, which was the real thing 
that he was protecting himself against, renders the provision of the policy under 
construction inoperative and the right of no value.” 

We need not go that far in this case. It is sufficient to say that the plaintiff’s 
allegation that the insurance company failed to give him the notice required by 
Act No. 68 of 1906, with regard to the premium falling due on the 14th of May, 
1931, is the same as to say that the policy was continued in force without the 
payment of that premium; and as to all subsequent premiums the policy was 
continued in force by the furnishing of proof of the total and permanent disabil- 
itv after it had lasted 90 days. 

There might have been some merit in an exception of vagueness, with regard 
to the plaintiff's allegation that the company failed to give hhim “proper notice” 
of the maturity of the premium falling due on the 14th of May, 1931, but for the 
fact that the company knows what notice was given, if any, and may set forth 
the facts in answer to this suit. 

[5] The plea of prescription is not well founded, for the simple reason that 
the plaintiff is not suing “to recover under a forfeited policy.” The only instance 
in which a suit “to recover under forfeited policy” may be maintained is when 
ihe suit is for something which the plaintiff is entitled to notwithstanding the 
policy has lapsed or become forfeited; e. g., a suit for the cash surrender value 
of the policy. The prescription provided for in this statute was pleaded and 
sustained against an action for the cash surrender value of a life insurance 
policy which had lapsed or become forfeited for nonpayment of the premiums, 
in the case of Watson v. Mutual Life Insurance Company of New York, 139 La. 
737, 72 So. 189. It would be anomalous to apply this statute of limitations to a 
suit for the amount of life insurance or disability insurance stipulated in a policy 
alleged to be not lapsed or forfeited. A suit “to recover under a forfeited policy” 
the amount of the insurance could not be maintained, no matter how soon it 
is instituted after the default in the payment of the premium. Besides, a suit to 
collect life insurance cannot be brought until the insured has died, which might 
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be later than two years after a default in the payment of a premium, for which 
a forfeiture is claimed by the company. 

Act No. 68 of 1906 is a copy, almost verbatim, of the New York Insurance 
Law of 1892, c. 690, § 92, as amended by the Laws of 1897, c. 218, § 2, and by the 
Laws of 1906, ch. 326, § 29 (McKinney’s Consol. Laws of N. Y. Anno. Book 27, 
p. 144, sec. 92). That part of the statute which establishes the limitation, or 
prescription, is exactly the same in the Louisiana statute as in the New York 
statute. The New York Court of Appeals maintains that the statute is not 
applicable to a suit on a policy alleged to be not forfeited, or alleged to have 
been illegally declared forfeited by the company. On that subject, in Adam vy. 
Manhattan Life Insurance Co., 204 N. Y. 357, 97 N. E. 740, 742, in 1912, the 
court said: 

“Tt is now contended that, by reason of the amendment of the Laws of 1877 
by chapter 218 of the Laws of 1897, the right of the plaintiff to maintain the 
action is barred by the two-year statute of limitations. The provisions of that 
statute, so far as now material, are as follows: ‘Sec. 92. * * * No action shall be 
maintained to recover under a forfeited policy, unless the same is instituted 
within one vear from the day upon which default was made in paying the 
premium, installment, interest or portion thereof for which it is claimed that 
forfeiture ensued.’ This act was again amended in 1906 (chapter 326), in which 
two years are substituted in the place of one year. In view of the fact that 
Hepworth [the insured] did not die until April, 1907, and no cause of action 
accrued upon the policy until that time, it is not apparent how the statute of 
limitations could hiscuie operative be fore the happening of that event. It will be 
observed that no action shall be maintained to recover under a forfeited policy. 
Under the verdict of the jury and the statute to which we have alluded, the 
plaintiff's policy was not forfeited, so that this action is not an action maintained 
under a forfeited policy. * * *” 

In Thompson v. Postal Life Insurance Co., 226 N. Y. 363, 123 N. E. 750, 751, 

1919, Judge Cardozo, for the court, construed the statute of Sasttatines thus: 

“One other defense remains to be considered. The defendants plead the 
statute of limitations in bar of a recovery. Section 92 of the Insurance Law 
provides that— 

“‘No action shall be maintained to recover under a forfeited policy, unless 
the same is instituted within two years from the day upon which default was 
made in paying the premium, installment, interest or portion thereof for which 
it is claimed that forfeiture ensued.’ 

“We held in Adam v. Manhattan Life Ins. Co., 204 N. Y. 357, 97 N. E. 740, 
that ‘a forfeited policy’ within the meaning of this provision is one rightfully 
forfeited. A forfeiture asserted without right leaves the policy intact. * * *” 

It is plain, therefore, that this statute of limitations, or prescription, is 
applicable only to a suit to recover something which the plaintiff might be 
entitled to notwithstanding the policy of insurance has lapsed or become for- 
feited. 

The judgment appealed from is annulled, the plea of prescription and the 
exception of no cause of action are overruled, and the case is ordered remanded 
to the district court for trial on its merits. The defendant, insurance company, 
is to pay the costs of this appeal; the question of liability for other court costs 
is to abide the final disposition of the case. 





Succession of WATSON v. METROPOLITAN LIFE INS. CO. No. 33172. 
Supreme Court of Louisiana. Feb. 4, 1935. 
On Rehearing July 1, 1935. 
162 Southern Reporter 790. 
1. INSURANCE. 

Act making life policies nonforfeitable for nonpayment of premiums after three 
years’ premiums have been paid held applicable to business of industrial life insur- 
ance, although such business was not expressly referred to therein as required by 
ne act passed by same Legislature (Act No. 193 of 1906; Act No. 65 of 1906, 

(For other cases, see Insurance, Dec. Dig. § 364.) 

2. INSURANCE. 
Purpose of act making life policies nonforfeitable for nonpayment of premiums 
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aiter three years’ premiums have been paid and providing for application of 
reserves to payment of premiums is to prevent life insurance companies from insert- 
ing in their policies conditions of forteiture or restrictions, except those which 
statute allows (Act No. 193 of 1906). 

(For other cases, see Insurance, Dec. Dig. § 364.) 
3. INSURANCE. 

Reserves accumulated on industrial life policies must be applied to purchase of 
extended insurance in face value of policies on default of premiums, where no other 
option expressed in policies was availed of by insured, as required by statute, not- 
withste eng proven in policies that in such event reserves should be applied to 
purchase of paid-up insurance in lesser amount, since statute was mandatory and 
its provisions controlled provisions of policy (Act No. 193 of 1906, § 2) 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

4. INSURANCE. ; 

Statute making life policies nonforfeitable for nonpayment of premiums aiter 
three years’ premiums have been paid and providing for application of reserves to 
payment of premiums was dictated by public policy and enacted to protect insured 

Act No. 193 of 1906). 

(For other cases, see Insurance, Dec. Dig. § 364.) 

INSURANCE. 

Statute making life policies nonforfeitable for nonpayment of premiums after 
three years’ premiums have been paid and providing for application of reserves to 
payment of premiums must be interpreted to give insured choice of benefits when 
poli¢y lapses, to fully protect insured (Act No. 193 of 1906). 

(For other cases, see Insurance, Dec. Dig. § 360. ) 

O’Niell, C. J., dissenting on rehearing. 

Certiorari to Court of Appeal, Parish of Orleans. 

Suit by Albert W. Newlin, public administrator administrator of the succes- 
sion of Frank Watson, deceased, against the Metropolitan Life Insurance Company. 
Judgment of the Civil District Court for plaintiff was amended by the Court of 
Appeal (156 So. 29), and plaintiffs bring certiorari or writ of review. 

Judgment of Court of Appeal annulled, and judgment of Civil District Court 
reinstated and made final judgment of Supreme Court 

James N. Brittingham, Jr., of New Orleans, for applicant Albert W. Newlin. 

Spencer, Gidiere, Phelps & Dunbar and Louis B. Claverie, all of New Orleans, 
for respondent. 

Edward Dinkelspiel, H. M. Wilkinson, A. M. Coe, Fred W. Oser, Harry 
Nowalsky, George M. Leppert, Eugene J. McGivney, S. S. Goldman, and Charles J. 
Rivet, all of New Orleans, amici curiz. 

RocrErs, Justice. 

On April 28, 1924, the Metropolitan Life Insurance Company issued to Frank 
Watson am industrial life insurance policy for $164. On April 20, 1925, the insur- 
ance company issued another policy to Watson for $820. Both policies provided 
for weekly premiums, which were regularly paid until November 14, 1932, when the 
payments ceased and the policies lapsed. Frank Watson, the insured, died on 
April 13, 1933, and his succession was opened in the civil district court for the 
parish of Orleans. Albert W. Newlin, public administrator, qualified as adminis- 
trator of the succession, and as such administrator brought this suit against the 
Metropolitan Life Insurance Company to recover the face value of the two policies 
issued by the defendant insurance company on the life of the deceased. 

The district court rendered judgment in plaintiff’s favor for $984, the full 
amount of the policies. The Court of Appeal amended the judgment by reducing 
the amount of plaintiff’ s recovery to $122. The case comes before us on certiorari 
for review of the judgment of the appellate court. 

The defendant insurance company urged several defenses to plaintiff’s action 
in the district and appellate courts. But in this court only two of these defenses are 
relied on to defeat plaintiff’s suit. They are that Act No. 193 of 1906, on which 
plaintiff's action is predicated, is not applicable to industrial life insurance; and 
ihat, if applicable, the statute is satisfied by the terms of the insurance contract 
providing for paid-up insurance on the lapsing of the policies for nonpayment of 
the premiums. 
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[1] The defendant insurance company contends that Act No. 193 of 1906 does 
not apply to industrial life insurance, because the statute makes no reference to 
such insurance, which is authorized, defined, and regulated by Act No. 65 of 1906, 
section 7 of which provides that: “No law, hereafter passed, shall be held or 
deemed to refer to the business of industrial life insurance unless the same is 
expressly referred to in said law.” 

But the question involved in the contention was settled by the decision of this 
court in McBride v. Acme Industrial Life Insurance Society, 179 La. 701, 154 So. 
7+1, where it was held that, notwithstanding section 7 of Act No. 65 of 1906, the 
general laws of the state relating to life, health, and accident insurance are appli- 
cable to industrial life insurance. 

\ct No. 193 of 1906 is a general law under the provisions of which life insur- 
ance policies become nonforfeitable for nonpayment of premiums after three years’ 
premiums have been paid. Under the decision in the McBride Case, the statute is 
applicable to the business of industrial life insurance, although that business is not 
specifically referred to therein. The question involved in this case is not different 
from the one involved in the McBride Case, because Act No. 193 of 1906 was 
enacted by the same Legislature which had previously enacted Act No. 65 of 1906. 
The legal principle governing both cases is the same. As correctly stated by the 
Court of Appeal in its opinion herein, the reasoning in the McBride Case is appli- 
cable “not only to enactments of subsequent Legislatures, but also to laws passed by 
the same Legislature which enacted the original statute which prohibits the appli- 
cation to industrial life insurance of subsequent enactments which do not expressly 
refer to such business.” 

Section 1 of Act No. 193 of 1906 makes life insurance policies nonforfeitable 
for nonpayment of premiums after three years’ premiums have been paid. Section 
2 of the statute provides that, where such a policy lapses, “The reserve on such 
policy computed according to the standard adopted by said company, together with 
the value of any dividend additions upon said policy, after deducting any indebted- 
ness to the company and one-fifth of the said entire reserve, shall upon demand with 
surrender of the policy be applied as a surrender value as agreed upon in the policy, 
provided that if no other option expressed in the policy be availed of by the owner 
thereof, the same without any further act on the part of the owner of the policy, 
shall be applied to continue the insurance in force at its full amount * * * so long 
as such surrender value will purchase non-participating temporary insurance, * * * 
and provided further that any value allowed in lieu thereof shall be at least equal 
to the net value of the temporary insurance * * * herein provided.” The same 
section of the statute also provides: “That any attempted waiver of the provisions 
of this paragraph [section] in any application, policy or otherwise, shall be void.” 

When the policies were issued by the defendant insurance company to the 
deceased, Frank Watson, they contained the following nonforfeiture clause, viz.: 
“After premiums upon this policy have been fully paid for the respective periods 
named in the table below, then in case of default in the payment of any subsequent 
premium the company, will, without action on the part of the holder, continue this 
policy as a nonparticipating Free Policy, payable on the same conditions as this 
policy but upon which no further payment of premiums shall be required, for a 
reduced amount in accordance with the following table, but any indebtedness to the 
company hereon if not repaid, will reduce such amount in the proportion which the 
indebtedness bears to the amount of surrender value used as a single premium in cal- 
culating the values appearing in the table.” The policies also contained a table by 
which the value of nonparticipating insurance might be determined according to the 
insured’s age at time of issuance, the number of years they were in force, and the 
amount of the premiums. 

It is admitted that the policies involved, in this suit were in force for more than 
three years and for less than ten years and had lapsed because of nonpayment of 
the premiums prior to the death of the insured. It is also admitted that on the 
lapsing of the policies the insured did nothing. He neither availed himself of the 
surrender value nor exercised the option for the paid-up value as provided in the 
policies. 

Plaintiff contends that under the provisions of Act. No. 193 of 1906 the reserves 
accumulated on the policies must be applied to the purchase of extended insurance. 
Defendant contends that under the terms of the policies the reserves must be 
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applied to the purchase of paid-up insurance. The extended insurance, which plain- 
tiff claims, is the face value of the policies for the period which the reserves pur- 
chased. The paid-up insurance, which defendant claims is the extent of its liability, 
is the coverage which the reserves would purchase for the remainder of the insur- 
ed's lite. Both kinds of insurance are purchasable out of the same reserve. 

The Court of Appeal upheld defendant's contention and limited plaintiff's 
recovery to the amount of paid-up insurance purchased by the accumulated reserves 
in accordance with the table contained in the policies. We are unable to affirm the 
judgment. 

Among the above-quoted provisions of section 2 of Act No. 193 of 1906 appears 
the following, viz.: “The reserve * * * shall upon demand with surrender of the 
policy be applied as a surrender value as agreed upon in the policy, provided that if 
no other option expressed in the policy be availed of by the owner thereof, the 
same [reserve] * * * shall be applied to continue the insurance in force at its 
tull amount.” 

We do not find anything in the statutory provisions which shows that the legis- 
lative intention was that an insurance company may require the insured to agree 
in advance to the benefit he shall be entitled to if the policy lapses after the pay- 
ment of three years’ premiums. On the contrary, we think that the language used 
indicates that the Leigslature intended to grant the insured the privilege of selecting 
one of the three well-recognized and usually agreed upon ways of applying a sur- 
render value. Those ways are set forth by the Court of Appeal as follows, viz.: 
(1) By paying in cash; (2) by using it to extend the full policy for a short term; 
(3) by using it to purchase a small amount of fully paid insurance. 

If this were not so, an insured permitting his policy to lapse after the payment 
of three years’ premiums could obtain neither a cash surrender value nor an extended 
value, as he would be obligated from the moment of the issuance of the policy 
to acept a paid-up value. There would be no necessity for a demand and surrender 
of the policy by the insured, and the proviso, “that if no other option expressed in 
the policy be availed of by the owner thereof, the same (reserve) shall be applied 
to continue the insurance in force at its full amount,” would be meaningless. 

[2] The obvious purpose of Act No. 193 of 1906 is to prevent life insurance 
companies from inserting in their policies conditions of forfeiture or restrictions, 
except those which the statute itself allows. Equitable Life Assur. Society v. Pettus, 
140 U. S. 226, 11 S. Ct. 822, 35 L. Ed. 497. 

\While the statute not only permits the insured on his demand to make a new 
bargain with the company at the time he surrenders the policy, it goes further and 
actually makes the bargain for the insured in the event he fails to avail himself of 
the permission by providing that “the reserve * * * shall be applied to continue the 
insurance in force at its full amount.” 

The words appearing in the proviso, “no other option expressed in the policy” 
clearly show that the Legislature had in mind more than one way of appiying a 
surrender value to be specified in the policy. As hereinabove stated, the three 
ways or options of applying a surrender value contained in life policies are sur- 
rendering the policy for cash, accepting a paid-up policy or obtaining extended 
insurance. 

[3-5] The statute expressly commands that the insured be given the option in the 
policy of selecting extended insurance when it unequivocally declares that in the 
event the insured fails to avail himself of any of the other options agreed upon 
in the policy, the reserve “shall be applied to continue the insurance in force at its 
full amount.” And clearly the other options contemplated by the Legislature as 
being agreed on in the policy are the options of securing cash or accepting a paid-up 
policy which are always embodied in life policies in association with the option 
of selecting extended insurance. In fact, in Darby v. Equitable Life Assur. Society, 
143 La. 757, 79 So. 329, it was held that under Act No. 193 of 1906, life insurance 
policies which are nonforfeitable after they have been in force for three years have 
a cash or surrender value. 


Our conclusion is that the plaintiff cannot be compelled to accept paid-up insur- 
ance as provided in the policy. Act No. 193 of 1906 was dictated by public policy. 
It was enacted to protect the insured. It expressly prohibits him from waiving in 
any application, policy, or otherwise any of the provisions of section 2. The statute 
is mandatory and its provisions control the provisions of the policy. To fully protect 
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the insured its provisions must be interpreted so as to give him his choice of 
benefits at the time the policy lapses. 

For the reasons assigned, the judgment of the Court of Appeal is annulled and 
the judgment of the civil district court is reinstated and made the final judgment of 
this court; all costs of suit are to be paid by the defendant insurance company. 

Higgins, J., recused. 

On Rehearing. 

Brunot, Justice. 

This case is fully and accurately stated in our original opinion; hence, it is not 
necessary to restate it. 

The plaintiff in this suit is the public administrator, properly qualified as 
administrator of the succession of Frank Watson, deceased, the insured. 

Counsel, in argument and brief, present two issues to this court, viz.: Is Act No. 
193 of 1906 applicable to industrial life insurance? If it is, is section 2 of the act 
mandatory and controlling, regardless of the conflicting terms of the insurance 
contract? 

On the authority of McBride v. Acme Industrial Life Insurance Society, 179 La. 
701, 154 So. 741, we disposed of the first issue by holding that Act No. 193 of 1906 
is applicable to industrial life insurance, and we disposed of the second issue by 
holding in our original opinion herein that section 2 of the act is mandatory, and 
conflicting terms of the insurance contract must give way to the mandatory provi- 
sions of the act. In so holding, we said, in the last paragraph of our reasons for 
judgment, the following: “Our conclusion is that the plaintiff cannot be compelled to 
accept paid up insurance as provided in the policy. Act No. 193 of 1906 was dic- 
tated by public policy. It was enacted to protect the insured. It expressly prohibits 
him from waiving in any application, policy or otherwise any of the provisions of 
section 2. The statute is mandatory and its provisions control the provisins 
of the policy. To fully protect the insured its provisions must be interpreted so as 
to give him his choice of benefits at the time the policy lapses.” 

Section 2 of the act provides that in the event the insured does not exercise his 
choice of benefits, at the time the policy lapses, the accumulated reserve, when the 
policy has been in force for more than three years and has lapsed for nonpay- 
ment of the premiums due thereon, must be applied to the purchase of extended 
insurance. 

We have carefully reviewed the McBride Case, and we find that the reasons 
assigned in the opinion handed down therein by Justice Odom, the organ of 
the court, and the court’s conclusion that Act No. 193 of 1906 is applicable to 
industrial life insurance, are sound and should be adhered to. 

For the reasons stated, our original opinion and decree are reinstated and 
made the final judgment of the court. 

O’Niel, C. J., dissents and hands down an opinion. 

Fournet, J., concurs. 

Higgins, J., recused. 





CRUMP v. METROPOLITAN LIFE INS. CO. No. 33166. 
Supreme Court of Louisiana. Feb. 4, 1935. 
On Rehearing July 1, 1935. 
162 Southern Reporter 800. 


2. INSURANCE. 

Insured’s heir jield entitled to sue on industrial life policy, though policy pro- 
vided for payment to executor or administrator, where proceeds of policy com- 
posed entire estate, there were no debts, and heir accepted succession uncondi- 
tionally and was recognized as sole heir and placed in possssion of estate by 
formal judgment (Civ. Code, arts. 945, 947). 

(For other cases, see Insurance, Dec. Dig. § 624[6].) 

O’Niell, C. J., dissenting. 

Certiorari to Court of Appeal, Parish of Orleans. 

Suit by Julia Crump, widow of Wilson Miles, deceased, against the Metro- 
politan Life Insurance Company. Judgment of the First City Court of New 
Orleans for plaintiff was reversed by the Court of Appeal and the suit was 
dismissed (156 So. 35), and plaintiff brings certiorari or writ of review. 

Judgment of Court of Appeal annulled, and judgment of the First City 
Court reinstated and made the final judgment of the Supreme Court. 


62 The Insurance Law Journal, Vol. 86 [ Jan., 1936 


James N. Brittingham, Jr., J. I. McCain, and Herman L. Midlo, all of New 
Orleans, for relator. 

Spencer, Gidiere, Pheips & Dunbar and Louis B. Claverie, all of New Orleans, 
for respondent. 

RocErs, Justice. 

Plaintiff sues on a policy of industrial life insurance. She alleges that on the 
death of the insured, who was her son, she was recognized as his sole heir and 
regularly placed in possession of his estate, including the right to the proceeds 
of the policy. She also alleges that under Act No. 193 of 1906, notwithstanding 
the nonpayment of premium, the policy was in force at the time of her son’s 
death, because the reserve accumulated thereon resulted in extending the insur- 
ance beyond the date of the death of the insured. 

The defendant admitted the issuance of the policy and the death of the 
insured, but excepted to plaintiff's right to sue in her individual capacity, 
because the policy provides for payment to the executor or administrator of the 
insured. Defendant also set up, alternatively, the same defenses which it set up 
in the suit of Succession of Frank Watson vy. Metropolitan Life Insurance Com- 
yany (La. Sup.) 162 So. 790, this day decided. 

The First city court for the city of New Orleans rendered judgment in plain- 
tiff’s favor for $237, the full amount of the policy. The Court of Appeal, main- 
taining defendant’s exception that plaintiff was without a right of action, 
reversed the judgment and dismissed plaintiff's suit. The case is here on a 
writ 2 review. 

2] It cannot be disputed that the proceeds of the life insurance policy 
invol ved here, which are not payable to a designated beneficiary, compose the 
insured’s entire estate, and inure to the benefit of his legal heir, even though 
they would not be available for the payment of his debts, if he owed any debts, 
which he did not. Succession of Dumestre, 174 La. 482, 141 So. 35. 

The heir who accepts is considered as having succeeded to the deceased from 
the moment of his death. Civ. Code, art. 947. He is of full right in place of the 
deceased for his rights as well as for his remedies. Civ. Code, art. 945. 

It has been the practice in this state for many years to recognize heirs and 
by formal judgments to put them in possession of the successions to which thev 
succeed. And the courts have repeatedly acknowledged the effect and admitted 
the validity of such judgments. 

No question 1s made of plaintiff’s heirship. From the time the judgment was 
signed recognizing her as the sole heir of her deceased son and sending her into 
possession as such, there was no succession to administer. No administration 
should be ordered in a succession which owes no debts and the heir of which 
has accepted unconditionally. Guillory v. Latour, 138 La. 142, 70 So. 66. Having 
accepted unconditionally, plaintiff represents the deceased both as to his rights 
and as to his obligations. An administration would only result in delay and 
expense in settling the insured’s succession and would not effect more than can 
be effected by plaintiff as his heir in the matter of collecting and recipting for 
the proceeds of the life insurance policy. The insurance company would pay 
the administrator and the administrator would pay plaintiff. The same result 
can be attained more quickly, just as effectively, and with less expense and incon- 
venience by the company making the payment direct to the plaintiff herself. 

But defendant contends that under the terms of the insurance contract the 
proceeds of the policy must be paid to the insured’s administrator and not to 
his heir; that the administrator and not the heir is the only person who can main- 
tain the action on the policy. Defendant cites some decisions from common- 
Jaw states which seem to support its contention. Defendant also cites as sup- 
perting its contention decisions of the United States Supreme Court, and other 
federal courts, and Penny v. New Orleans G. N. R. Co., 135 La. 962, 66 So. 313, a 
decision of the Supreme Court of this state based on the federal decisions, hold- 
mg that under the Federal Employers’ Liability Act (45 USCA §§ 51-59) the 
right of action is in the personal representative and not in the be neficiary of the 
deceased employee. The ‘Court of Appeal found the same analogy as found by the 
defendant between cases arising under the Federal Employers’ Liability Act and 
cases arising on life insurance contracts payable to the insured’s administrator or 
executor. And the Court of Appeal seems to have reached the conclusion that the 
analogy thus found was decisive of the question presented. 
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In none of the cases relied on by defendant had the insured’s heir been 
recognized as such and been put in possession of the proceeds of the insurance policy 
by a formal judgment of,a competent court. As a matter of fact, no such practice, 
as we understand it, prevails in the common-law states. So far as concerns the 
Federal Employers’ Liability Act, the action thereunder is purely statutory, as all 
the decisions hold. Without the statutory provisions no action whatever would lie, 
and, hence, those provisions must be closely followed. 

It is true, the terms of the insurance contract constitutes the law between the 
parties, but we can see nothing subversive of the parties’ legal rights in permitting 
the payment of the proceeds of the policy, which admittedly form a part, in this 
instance it composes the whole, of the insured’s succession. In such a case, the 
succession would be as properly represented by the insured’s judicially recognized 
legal heir as it would be by his judicially recognized administrator. This court has 
so held. In Pratt v. Manhattan Life Insurance Company, 47 La. Ann. 855, 17 So. 
341, it was decided, as shown by the syllabus, that: “The mere fact that a policy has 
been made ‘payable to the assured, his executors, administrators, or assigns,’ does 
not authorize an insurance company to insist that the succession of the deceased 
policy holder should be placed in the hands of an administrator, in order to make 
payment to him, when the heirs have been placed in possession by order of court, 
unless special circumstances are shown, which would make a payment to the heirs 
dangerous.” At page 858 of 47 La. Ann., 17 So. 341, 342, the court said: “We find 
no force in the position taken by the defendant that by virtue of its ‘contracts’ it 
had the right to insist that the succession of Dr. Logan should have been placed 
in charge of an administrator in order that payment should be made to him alone.” 


Defendant argues that the decision in the Pratt Case is not appropriate here, 
because there the policies were payable to the “assured, his executors, administra- 
tors or assigns.” But in that case as in this case the assured was dead. The 
insurance contracts made no provision for payment to be made to his heirs. The 
word “assured” could just as well have been left out of the policies, because, 
manifestly, if he were dead no payment could be made to him. As shown in the 
statement appearing in the beginning of the opinion in the Pratt Case the declaration 
in each of the policies involved there was as follows, viz.: “The company promised 
and agreed to and with the assured, his executors, administrators, or assigns, well 
and truly to pay, or to cause to be paid, to the said assured, his executors, adminis- 
trators or assigns, within ninety days after due notice and satisfactory evidence of 
the death of said Samuel Logan [the assured], and proof of the just claim of the 
assured under this policy.” 

The stipulation that the policies were payable only on proof of the death of the 
assured and of his just claim under the policies, taken in connection with the 
stipulation that the payments were to be paid to the assured (who obviously could 
not receive them because of his death), his executors, administrators, or assigns, 
could only mean that the proceeds of the policies were payable to the insured’s 
administrators, executors, or assigns. The result is the same as is presented in this 
case. 

In passing upon defendant’s contention in the Pratt Case, that the insured’s 
heirs were not entitled to maintain the action on the policies, this court at page 859 
of 47 La. Ann., 17 So. 341, 343, remarked as follows, viz.: “If defendant’s legal 
position be correct, then the debtor upon any claim whatever would have the right 
equally with the defendant to force the succession to which the debt should be due 
into the hands of an administrator for the purpose of receiving payment. Any 
debtor would be entitled to the same ‘absolute protection’ against contingencies 
which the defendant would have, and therefore a succession without debts, with 
assets amounting to hundreds of thousands of dollars, would have to be subjected 
to administrator’s commissions, advertisements, court charges, and the other expenses 
necessarily incidental to the placing of an estate under administration, simply to 
satisfy the groundless fear of a debtor owing the estate a hundred dollars.” 

The Pratt Case is at least persuasive, if it is not conclusive, of the issue involved 
in this case. As stated in that case: “All that defendant can ask is that it be pro- 
tected against a double payment.” Nothing is shown in the record which weakens the 
effect of the judgment of the district court recognizing plaintiff as the sole heir of the 
insured and, as such, putting her in possession of the proceeds of the insurance 
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policy for which she sues in this case. On the facts of this case, we find nothing to 
warrant defendant’s withholding from plaintiff those proceeds. 

The case on the merits presents the same legal questions involved in the case of 
Succession of Watson v. Metropolitan Life Insurance Company (La. Sup.) 162 
So. 790, this day decided. 

For the reasons assigned in that case as well as for the reasons assigned in this 
case, the judgment of the Court of Appeal is annulled and the judgment of the First 
city court is reinstated and made the final judgment of this court; all costs of suit are 
to be paid by the defendant insurance company. 

Higgins, J., recused. 

On Rehearing. 

Brunot, Justice. 

The status of the plaintiff in this case is the same, and the issues presented are 
identical with those presented in the case of Charlotte Foley v. National Life & 
Accident Insurance Company, Inc. (La. Sup.) 162 So. 798, this day finally decided, 
aud, for the reasons assigned in that case, the original opinion'and decree herein 
are reinstated and made the final judgment of the court. 

O’Niell, Chief Justice, dissents for the reasons given in his dissenting opinion in 
Succession of Watson v. Metropolitan Life Insurance Company (La. Sup.) 162 So. 
790. 

Fournet, J., concurs. 

Higgins, J., recused. 

GIRVIN v. METROPOLITAN LIFE INS. CO. No. 5513. 
Springfield Court of Appeals. Missouri. June 27, 1935. 
84 Southwestern Reporter (2d) 644. 
1. INSURANCE. 


Burden was on life insurer to prove that policy sued on had lapsed for nonpayment 
of premiums, though beneficiary suing on policy had pleaded that all premiums due 
thereon at time of insured’s death had been paid. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

3. INSURANCE. 

Introduction of life policy, proof that plaintiff was beneficiary named therein, 
that due proof and notice had been made and given, and that payment of policy 
had been refused, made out prima facie case for plaintiff and cast burden upon 
defendant to prove lapse of policy by reason of nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

4. INSURANCE. 

Where beneficiary suing on life policy has made out a prima facie case, whether 
policy sued on had lapsed for nonpayment of premiums is ordinarily for jury, not- 
withstanding defendant’s evidence is unimpeached, except where such evidence is an 
undisputed record or document of such a character that court may declare its legal 
effect. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

5. INSURANCE. 

Verdict that life policy had not lapsed for nonpayment of premiums held sus- 
tained by the evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Dunklin County; James V. Billings, Judge. 

“Not to be published in State Reports.” 

Suit by Julia Girvin against Metropolitan Life Insurance Company. From a 
judgment for plaintiff, defendant appeals. 

Affirmed. 

See, also (Mo. App.) 75 S.W.(2d) 596. 

Oliver & Oliver of Cape Girardeau, for appellant. 

Ward & Reeves, of Caruthersville, for respondent. 

BaILey, Judge. 

This is a suit on an insurance policy issued upon the life of Walter W. Girvin, 
deceased, by the beneficiary named in the policy, Julia Girvin, the wife of the 
insured. The cause originated in New Madrid county, but was transferred to the 
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circuit court of Dunklin county on an application for change of venue. The amount 
claimed to be due in the petition is the face of the policy, to wit, $3,000, less the 
amount of a loan against the policy amounting to approximately $500. 

The petition is in conventional form based upon defendant’s policy dated 
November 21, 1922, and alleges that the insured died on the ——— day of February 
1933; that “up to the time of his death all premiums on said policy were duly paid.” 

Defendant, in its answer, denied generally all the allegations of the petition, and 
further pleaded that the policy had lapsed for nonpayment of the annual premium 
due on November 21, 1929, and continued lapsed until the death of said Walter 
Girvin; that said policy was not in force at the time of the death of the insured 
and that it had no value except the sum of $78; that said Walter Girvin breached 
said policy contract by the nonpayment of the annual premiums due on November 21, 
1929, and thereafter; that the insured had borrowed from defendant the sum of 
$23.73 against the policy and that the net value of the policy at the time it lapsed 
was $22.27; that this sum, together with the dividend of $26.34, due on that date, 
would purchase insurance in the sum of $78 under the terms of the policy, which 
amount had been tendered to plaintiff and had been refused; and that defendant 
again tendered that sum to plaintiff. The reply was a general denial. The trial was 
to a jury and resulted in a verdict and judgment in favor of plaintiff in the sum 
of $2,409.37, from which judgment defendant has appealed. 

|1, 2] In its assignment of errors defendant asserts that since plaintiff pleaded 
affirmatively that the premiums on this policy were all paid at the time of insured’s 
death, the burden was cast upon her to prove such allegation, and since she offered 
no proof in support thereof she was not entitled to recover. The only authority 
cited in support of that contention is Adams vy. Metropolitan Life Ins. Co., 74 
S.W.(2d) 899, a decision by this court. We do not tind that question was passed 
upon the Adams Case. The Supreme Court of this state has, however, settled any 
question in regard thereto against defendant’s contention. In the case of Smith v. 
Ohio Millers’ Mut. Fire Ins. Co., 330 Mo. 236, loc. cit. 246, 49 S. W.(2d) 42, 45, it 
is held in fire insurance cases as well as in life insurance cases that an “allegation 
in the petition that plaintiffs paid the premium was necessary. It was surplusage, 
for without such allegation the petition stated a cause of action. [Citing authority.] 
In its answer defendant pleaded failure of consideration, in that plaintiffs did not 
pay the premium. It was proper to do so, for the defense was affirmative, and the 
burden was not on plaintiff to prove payment of the premium, but on defendant to 
prove nonpayment.” In its brief defendant asserts that the rule in this state, as to 
what is required of plaintiff to make out a prima facie case, is wrong. We shall not 
discuss that question. If it is wrong in an insurance case, then it is for the Supreme 
Court or the Legislature to change the rule; but it is not within our powers. 

\t the close of the whole case defendant offered an instruction in the nature of 
a demurrer to the evidence, which was overruled. In its assignment of errors 
defendant does not specifically assign this action as error, but does state that “the 
verdict is inherently wrong. It takes from defendant and gives to plaintiff that 
which is obviously not hers; it permits a jury, swayed by sympathy, prejudice and 
passion, to wrongfully take from defendant and give to this plaintiff that for which 
neither she nor her husband paid.” It is further charged that the verdict is with 
out any evidence to support it and is in the teeth of the undisputed documentary 
evidence. We shall construe these assignments as raising the question as to 
whether or not the trial court erred in refusing defendant's instruction in the nature 
of a demurrer. 

13] Plaintiff to maintain the issues on her part offered in evidence the insur- 
ance policy in question, proved the death of the insured and that she was the 
beneficiary named in the policy; also, that due proof and notice had been made 
and given and that payment of the policy had been refused. Under all the 
authorities in this state this evidence was sufficient to make a prima facie case 
fer plaintiff. Rasch v. Bankers’ Life Ins. Co. (Mo. App.) 201 S. W. 919; Harris 
v. Security Life Ins. Co., 248 Mo. 304, loc. cit. 318, 154 S. W. 68, Ann. Cas. 1914C, 
48. The burden of proving the defense of nonpayment of premiums and lapse 
of the policy was therefore cast upon defendant. Girvin v. Metropolitan Life 
Ins. Co. (Mo. App.) 75 S.W.(2d) 596, loc. cit. 597. 

[4, 5] The evidence offered in support of the defense that the policy in 
testion had lapsed for failure to pay certain premiums is about the same as 
was produced in the case of Girvin v. Metropolitan Life Ins. Co., supra, a suit 
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between the same parties but on a different policy. It is urged, however, that 
the evidence in this case is much stronger than in the case above referred to. To 
this we will agree in so far as the parol evidence is concerned. Defendant’s 
agent who sold the policy in question to deceased, and who collected the pre- 
miums for the years 1922, 1923, and 1924, testified in effect that Girvin, the insured, 
paid no premiums to him in cash after those years, but that he assisted him in 
procuring a loan upon the policy from defendant for the purpose of paying the 
annual premiums due thereon including the vear 1927; that after 1927 he had 
no authority to collect the premiums on the policy for the reason Girvin had 
moved from Caruthersville to Portageville, which was out of his territory, and 
he had no knowledge as to whether or not any premiums were paid after 1927. 


Gertrude Budd testified that she was cashier of the Poplar Bluff office of 
defendant and had been connected with that office for fifteen years; that as such 
cashier she received the collections of the agents in that district, which included 
Caruthersville and Portageville; that she kept a record of what money was paid 
‘nto the office by Walter Girvin on the policy in question; that the premiums 
were paid in cash for the years 1922, 1923, and 1924; that the premiums were 
paid after that date by loan; that the record shows the premiums were paid for 
the years 1925, 1926, 1927, and 1928; that the record does not show any premiums 
were paid after 1928. This record was not introduced in evidence. 

There was further evidence to the effect that defendant collected the premiums 
due on its policies in this district through local agents; that the agents, after col- 
lecting the premiums, were required to make report to the district office at Poplar 
Bluff, where the amounts collected were credited and a report then made by the 
district office to the New York head office of defendant: that after insured moved 
from Caruthersville to Portageville the collector would have been a man named 
Jacobs, but that no collections on this particular policy were reported by Jacobs; 
that the head office sent out premium receipts when premiums were due which 
were turned over to the policyholder by the collector when the premiums were 
paid; that the premium receipt for the year 1929, after having heen received by 
the Poplar Bluff office, was sent to the local agent at Portageville but was returned 


unpaid, and in January, 1930, sent to the home office in New York. This receipt 
was not introduced in evidence. 

There was further evidence to the effect that the agent Jacobs had been charged 
with embezzlement of funds belonging to defendant company, but there is no evi 


dence that he had any funds in his possession paid him by the insured on any pre- 
mium due on the policy. 


Defendant rP showed by deposition that according to the card system of 
keeping a record of the payment of premiums on this policy no premium was paid 
after 1929, and therefore the policy lapsed except as to a small amount of paid-up 
insurance which was tendered plaintiff. This record consisted of two cards, the 
first card showing the payment of premiums for the years 1922, 1923, 1924, and 
1925. On the second card, which purports to be a continuation of the record of 
payment of premiums on this policy, is shown a column with the years 1925, 1926, 
1927, 1928, and 1929. The next column is headed “Dividends,” and under that 
appears certain figures for each of the vears: the next column is headed “How 
used,” and under this appears the word “loan” and certain dates apparently. This 
was explained as meaning that the dividend was applied in payment of the pre- 
mium and in addition the insured was granted a loan against the policy for that 
purpose. The same explanation was given as to all the dividends shown on the 
card. No payments of any kind or dividends are shown on the card after the year 
1929. There is a check mark in one column across from the year 1929, and_ this 
was explained as meaning that a premium notice for the year 1929 was send the 
insures 1. Defendant further offered parol evidence that insured was notified of the 
fapse. 0 f the policy and that he was entitled only to paid up insurance in the sum 
ot X78. 

In rebuttal plaintiff introduced in evidence two or three letters written by 
agents of defendant after the death of the insured and after plaintiff had made 
inquiry in regard to the policy. The first of these letters, dated March 6, 1933, is 
as follows: 

“Metropolitan Life Insurance Company 

“Poplar Bluff, Mo., March 6, 1933. 
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“Julia Girvin, 

“Portageville, Mo. 
“Dear Madam: 

“This is to acknowledge receipt of your letter of March 2 in regard to the 
completion of death claim forms on Walter W. Girvin. We have written to our 
Agent Clair and Assistant Manager Tomerlin in regard to this matter and have 
instructed them to call upon you within the next few days. 

“Yours truly, 


“Carl Schaaf, Manager.” 

A similar letter was written from the same office on April 1, 1933. 

The foregoing, we think, sufficiently sets forth the evidence. In deciding the 
question as to whether or not defendant was entitled to a directed verdict, we 
recognize certain rules which must be applied to the facts in the case. Plaintiff 
having made a prima facie case, the burden of evidence was cast upon defendant 
to make its defense. When that defense is based upon nonpayment of premiums, 
defendant is required to prove that fact, and although its evidence in regard thereto 
stands unimpeached, the trial court will not ordinarily direct a verdict for defend- 
ant but will leave to the jury to judge of the credibility of defendant’s witnesses. 
When, however, defendant’s evidence on that question is a record or document, 
undisputed, and of such a character that the court may declare its legal effect, that 
question may be taken from the jury and a verdict directed in favor of defendant. 
Some of the authorities in support of these rules are cited in Girvin v. Metropolitan 
Life Ins. Co., supra. In addition to those authorities, we call attention to the case 
of Foster v. Metropolitan Life Ins. Co., 233 S. W. 499, where a similar question 
arose as to the effect of a card record of nonpayment of premium, and it was there 
held that such a card or writing is not of the character that a trial court could 
declare as a matter of law that it bars recovery or overcomes the prima facie case 
made by plaintiff. The evidence in this case is practically the same as in the Gir- 
vin Case, supra, and we are unable to find any basis upon which to distinguish the 
two cases. We must observe, however, that the weight of the evidence in this 
case preponderated in favor of defendant on the question of premium payments 
and the trial court would surely have been justified in granting a new trial on that 
ground. But that was a matter for correction in the trial court and barred to this 
court. In the face of the record this court cannot hold that there was no sub- 
stantial evidence in support of the verdict. The plaintiff made a prima facie case 
which we think, may not be considered as having been destroyed by the written 
card or record introduced in evidence by defendant. This is particularly true, we 
think, when the original record, made in the Poplar Bluff district office of defend 
ant, was not offered in evidence, although it was in the hands of defendant’s wit- 
ness who testified in regard thereto. 

[6] Error is assigned because, it is said, the trial court permitted plaintiff's 
counsel to inject into this case evidence with reference to the alleged embezzle- 
ment of one Jacobs, an agent of defendant company. The question arose first 
during the cross-examination of defendant’s agent Hayden. He was asked whether 
or not this man Jacobs had embezzled a lot of money from defendant that policy- 
holders paid him. An objection to this question was sustained. No exceptions 
were saved and nothing further asked of the court in regard thereto. Later 
defendant’s counsel more fully examined the witness as to the alleged embezzle- 
ment. Under such circumstances the trial court could not be convicted of error 
in regard thereto. 

[7, 8] It is charged that the trial court erred in permitting plaintiff to testify 
over the objection of defendant that a man named Blair came to her house, repre- 
sented himself to be an agent of defendant, and that he had said there was no 
question but that the policy was in force. Prior to the admission of this evidence, 
on the original direct examination of plaintiff, she was permitted to give the name 
of Blair as the agent of defendant who called on her in regard to the claim, asked 
some questions, had her sign some papers, and took away the policy. Later the 
policy was returned to her by defendant. In so far as the agency was concerned 
we think the objection came too late. It would appear that plaintiff was mistaken 
in the name of the agent, since defendant’s letter, heretofore set out, indicates that 
its Agent Blair, or Assistant Manager Tomerlin, would call upon her in regard to 
this matter. It is not denied that an agent of defendant did call upon plaintiff 
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and that he took away the policy which was returned to plaintiff through the reg- 
ular channels of defendant after liability had apparently been denied. The testi- 
mony of plaintiff, in so far as relating what the agent said in regard to the policy 
being in force, was not objected to. We therefore rule against defendant on this 
point. 

Other questions raised in regard to the admission and rejection of evidence 
and argument of counsel are not sufficiently preserved in the record and motion 
for new trial to permit a reversal on such grounds and need not be further con- 
sidered. 

The judgment is accordingly affirmed. 

Allen, P. J., and Smith, J., concur. 


YOUNG v. METROPOLITAN LIFE ENS. CO. No. 5484. 
Springfield Court of Appeals. Missouri. June 27, 1935. 
Rehearing Denied July 26, 1935. 
84 Southwestern Reporter (2d) 1065. 
1. INSURANCE. 

That insured actually worked for remuneration until day he was laid off did 
not bar recovery under disability clause of group policy, notwithstanding policy 
defined a totally and permanently disabled employee as one who had become, while 
insured, permanently, continuously, and wholly prevented, as result of bodily injuries 
suffered, or disease contracted, from performing any work for compensation or 
profit 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Terms of policy relative to total and permanent disability benefits are construed 
liberally in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

Evidence tending to show that insured, prior to time he was laid off from work, 
was suffering from a complication of serious and painful diseases which had gradu- 
ally grown worse, so that prior to lay off he was able to perform his duties only at 
price of intense pain and suffering, held for jury upon issue whether insured had 
become totally and permanently disabled prior to lay off, within disability clause of 
group policy. 

(For other cases, see Insurance, Dec. Dig. § 668{11].) 

INSURANCE. 


Insured who in submitting proof of total disability under group policy had 


stated, allegedly by mistake, that he had become totally disabled on a date which 
was after that upon which employment had ceased, and which would have barred 
recovery, /icld entitled to explain date given, particularly where there was evidence 
that insured was totally disabled prior to lay off. 

(For other cases, see Insurance, Dec. Dig. § 552.) 

5. INSURANCE. 

Question of time when insured became totally and permanently disabled within 
disability clause of group policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

INSURANCE. 

In action for disability benefits under group policy, instruction that if insured’s 
ailments would prevent him for life from performing substantially every part of 
any occupation, business, or profession, jury might find him totally disabled, held 
not erroneous because of use of word “substantially.” 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

INSURANCE. 

Insured, recovering judgment against insurer under disability clause of group 
policy, held entitled to recover only for installments falling due between date of 
insurer’s repudiation of contract and date of beginning of action, and not for install- 
ments falling due after bringing of suit, or before insurer denied liability. 

(For other cases, see Insurance, Dec. Dig. § 666.) 
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Appeal from Circuit Court, Wayne County; E. N. Dearing, Judge. 

Action by Richard Young against the Metropolitan Life Insurance 
Judgment for plaintiff, and the defendant appeals. 

Affirmed upon condition of remittitur. 

Fordyce, White, Mayne & Williams, of St. Louis, and Edgar & Banta, of 
[ronton (Leroy A. Lincoln, of New York City, of counsel), for appellant. 

Davis & Damron, of Fredericktown, and L. W. Chapman, of St. Louis, for 
respondent. 

BaiLry, Judge. 

This is a suit to recover certain benefits provided in the total disability clause 
contained in a group life insurance policy issued by defendant to the St. Joseph 
Lead Company by which certain employees of said lead company were insured. 
Plaintiff is a former employee of the lead company. 

In his petition, after setting out the terms of the policy, plaintiff alleges among 
other things that on the 10th day of February, 1932, and long prior thereto, while 
said insurance was in force and at a time when he was employed by the St. Joseph 
Lead Company, he was afflicted with certain ailments and diseases in the petition 
described, as a result of which he was and is totally, permanently, and continuously 
disabled, and wholly prevented from performing any work for compensation or 
profit; that he became so disabled before attaining the age of 60 years; that he 
completed due proof of said disability on June 17, 1932; that defendant rejected 
said proof and refused to pay plaintiff the amount due under said policy; that there 
is now due 11 monthly installments of $44.92 each, or a total of $494.12, which upon 
demand defendant has refused to pay, for which judgment is prayed. 

Defendant filed a demurrer to the petition on the ground that the petition showed 
upon its face that the trial court had no jurisdiction; the theory being that but one 
installment was due at the time suit was filed, which was below the jurisdiction of 
the court. This demurrer was overruled. Defendant thereupon filed an answer 
denying that plaintiff was totally and permanently disabled while employed by the 
St. Joseph Lead Company and while the insurance was in force; that if he was 
totally and permanently disabled, such disability arose after plaintiff’s employment 
ceased. The answer further contained a denial that due proof had been made as 
required by the policy. 

Plaintiff filed a reply denying generally the allegations of the answer, and alleged 
further that since the filing of the suit defendant had become indebted to plaintiff 
for eight additional installments for which judgment was prayed. Defendant’s 
motion to strike the reply was overruled. 

On trial to a jury the issues were found for plaintiff, and his damages were 
assessed at the sum of $44.92 each month for 91 months, or a total of $4,087.72, and 
judgment was rendered accordingly. Motion for new trial was filed, and thereafter 
plaintiff filed a remittitur of $3,279.16 and moved the court to enter judgment in 
the sum of $808.56. The trial court, after setting aside the original judgment, entered 


judgment in accordance with plaintiff's motion. Defendant has appealed to this 
court. 


Company. 


Defendant assigns error in the failure of the trial court to sustain its demurrer 
to the evidence offered at the close of plaintiff’s case, and again at the close of the 
whole case, for the following alleged reasons: 

“(a) The evidence failed to show that plaintiff was totally and permanently 
disabled on February 27, 1932, the date his employment with the Lead Company 
ceased, and the date the insurance as to him terminated. 


“(b) The proofs of disability submitted were not sufficient to reasonably con- 
vince the Insurance Company that liability for payment under the policy did in fact 
exist. 

“(c) The evidence discloses that such proof of disability as was made was not 
completed until about October 24th or 25th, 1932, and since monthly payments were 
to commence six months after receipt of due proof at the home office of the Insur- 
ance Company in New York, suit having been filed January 11, 1933, was therefore 
premature.” 

The first point made reaches the heart of the case, which is, whether or not 
plaintiff produced any substantial evidence that he was permanently and totally dis- 
abled under the terms of the insurance contract, entitling him to the benefits therein 
provided. The policy itself defines such disability as follows: “Any employee shall 
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be considered as totally and permanently disabled who furnishes due proof that, as 
the result of bodily injury suffered or disease contracted prior to his sixtieth birth- 
day, he has become, while insured hereunder, permanently, continuously and wholly 
prevented thereby from performing any work for compensation or profit.” 

It is conceded that plaintiff remained in the employ of the St. Joseph Lead 
Company until February 27, 1932, at which time he was “laid off,” but never again 
resumed that employment or any other employment. The testimony on the part of 
plaintiff shows that he was 33 years of age at the time of trial and a man of family; 
that plaintiff had been employed by said lead company since 1923, at first shoveling 
underground, which work he continued to do until August, 1924, at which time a 
rock fell upon him breaking his right leg and toe, and otherwise injuring him; that 
he remained in the hospital about six weeks and resumed work for the lead company 
in the spring of 1925, at which time there was an open wound in his leg; that the 
wound remained open about eight months; that thereafter the wound would opea 
up and heal and then would break open again; that the work he did after his said 
injuries was a light class clerical job in the supply house issuing stock and material 
and keeping a record of it; that during the last two years of his employment his 
leg had a tendency to cause him severe pain and an achy feeling, and that the broken 
toe would give him pain when he walked on it; that the leg pained him when he 
moved around doing his work; that during the last two years he sat down about 
half the time in performing his duties; that in 1928 he had pneumonia; that there- 
after his health was different, in that he had difficulty in breathing and pains in his 
chest and spells with his heart; that he would have fluttering spells with his heart 
when he got excited; that he developed rheumatism and hardening of the arteries; 
and that his leg would “pop” when he would turn. 

On cross-examination plaintiff testified that his education consisted of a part of 
the seventh and eighth grades in a country school; that in his work for the St. 
Joseph Lead Company he was required to check out supplies and handled the issuing 
of supplies, cleaning spittoons, and sweeping the floor; that he worked at this from 
1925 until he was discharged; that when he left the employ of the lead company in 
1932 he mentioned the condition of his leg to Mr. Knowles, employment agent of 
the company, but, when asked if that was the reason he quit, stated that he was 
“laid off”; that if the company had continued his employment in his clerical job, he 
would still be trying to work: that if he got to where he could not do the work he 
would have to quit; that he did not quit in 1932, but was laid off at that time; that 
during fair weather he felt pretty good but more or less all the time he had a slug- 
gish tired feeling at night; that he did not lose any time on account of this condition 
during the last two or three months of his employment, or any time at all, and kept 
up his regular work as much as anybody in the stock room. 

Lay witnesses for plaintiff, including his wife, testified in substance that plaintiff 
told them from time to time about the condition of his leg and the pain and dis- 
comfort he suffered; that he had pain in his chest and in his side, and that his heart 
fluttered: and that many times he did not feel like working. 

The medical testimony furnished by witnesses C. L. Hyatt (formerly a prac- 
ticing physician) and Dr. W. T. Rubenstein, was to the effect that, in addition to 
this leg condition, plaintiff had chronic gastro enteritis (inflammation of stomach), 
appendicitis, chronic endocarditis (inflammation of membrane lining heart cavities) 
with heart slightly enlarged downward to the left, chronic arthritis (inflammation of 
joints), as well as an old osteomyelitis of the right leg. In regard to this latter Dr. 
Rubenstein, who examined plaintiff first April 23, 1932, testified by deposition, as 
follows: “Osteomyelitis is an infection involving the marrow of the bone and spread- 
ing to the bone structure; that this had impaired the bony structure of his leg by 
destroying some of the cortex of the bone, consequently plaintiff does not have 
enough bone structure for support; that this leg condition was examined by witness 
in April, 1932, and discharging sinuses found, but that there is a depression there 
showing that an operation was performed on that bone, maybe once and maybe 
twice, and there is a tenderness over this area and some crepitation on motion around 
the ankle bone, due to a possible shortening of the leg, and that the muscular tissues 
about this sore were wasted, and that there is a slight contraction of the muscles. 
Witness was then asked whether, from the history of the case as given him, he 
learned how long the plaintiff had had this leg condition; which was objected to 
as calling for an answer based on the history of the case, which to this witness was 
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hearsay, which was therefore incompetent, irrelevant and immaterial, but the objec- 
tion was overruled by the Court and exception saved by the plaintiff. Witness then 
stated, ‘About four or five years.’ In answer to the question whether from the 
examination made witness could make an estimate as to how long that condition had 
existed, he stated it was hard to tell—it may be a year, or maybe more; at least a 
year, but from the appearance of the disease it was chronic.” 

The witness further testified that work or exertion would spread the pus from 
the marrow around the body to the blood stream; that the leg condition was per- 
manent, and the only possible cure would be by amputation of the right foot; that 
the condition of his leg had been acute; that he knew from a history of the case 
that plaintiff had worked steadily until February, 1932; that from a medical stand- 
point, “he would not work with conditions plaintiff has and believes they tend to 
aggravate it.” He was then asked: “Assuming that the plaintiff had had steady 
work, when work was available, and his condition existing for four or five years, 
he would still say that the man is unable to do any work for compensation or profit, 
and said he could do some slight work, but he would have pain, swelling and aggrava- 
tion of the heart condition; that it is possible to work some, but with severe pain 
and suffering. Witness was asked how he found that pain exists, and stated that it 
is subjective, and when asked whether that was not from definite information of the 
patient he stated that according to doctors, that is, from medical experience, it was 
known that the pain of osteomyelitis was severe, because of the bony extensions. 
When asked if that was not hearsay, the doctor stated that is according to the his- 
tory of the patient. \When asked if he wished to state that he could do some light 
work, but that he would have pain and suffering and swelling of the extremities, 
and that this would aggravate the bone condition because of pus coming from the 
infection he replied: “Yes, and working would spread it through the system.’” 

In one of the forms filled in by plaintiff in making out his proof for claim 
of total and permanent disability, plaintiff stated that he was first totally disabled 
so that he was wholly unable to work on April 20, 1932. 

Witnesses for defendant, including the manager and assistant manager of the 
iead company, testified that plaintiff was rated as a cripple; that the job he had 
was a medium light job; that he worked all the time the plant was operating in 
1932, and during the year 1930, 1931, he absolutely worked all the time; that he 
might have been off for a day or two at times; that the reason plaintiff ceased 
work was that he was laid off; that the records kept by the office on employees 
showed that plaintiff was rated good; that in the report of the lead company to 
defendant in July, 1932, they stated that plaintiff was laid off “on account of 
reduction in force”; that plaintiff was doing good work and his work was done 
properly. 

The foregoing sufficiently sets forth the evidence, we think, on the question 
of plaintiff's total and permanent disability. From that evidence it appears that 
plaintiff was suffering from a progressive disease and injuries that had developed 
into certain chronic and permanent conditions which existed at the time he ceased 
his employment with the St. Joseph Lead Company. The evidence tends to show 
that by reason of those conditions he was totally and permanently disabled so as 
to be unable to perform any work for profit at the time he was first examined by 
Dr. Rubenstein in April, 1932, which disability, according to the doctor, had existed 
for at least one year. The difficulty in this case is to determine whether or not 
there is sufficient evidence to justify the verdict of a jury in finding that he was 
totally disabled at the time his employment ceased on February 27, 1932. Plaintiff 
is confronted with the undisputed fact that he was working at a gainful occupation 
on February 17, 1932, and had been engaged in such work for almost seven years 
without material interruption; that his work was satisfactory and he was laid off 
at that time, not because of his physical condition, but on account of reduction in 
force. Plaintiff takes the position that although he did work at a gainful occu- 
pation, he was unable to work at the time he was laid off; that he did light work 
only, and that he suffered much pain a large part of the time while working; that 
as a result of such work his various ailments were aggravated and that he was in 
fact in such condition as to be classed as totally and permanently disabled at the 
time his employment ceased, notwithstanding the fact that he continued to work in 
order to try to support his family. 

[1-3] It is our opinion there was sufficient evidence of a substantial character 
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from which a jury would be justified in finding that plaintiff was totally and per- 
manently disabled at the time his employment ceased. The fact that he actually 
did work for remuneration until the very day he was laid off cannot be taken as 
an absolute bar to his right of recovery, notwithstanding the provision of the policy 
under discussion. In considering a set of circumstances quite similar to those in 
this case, Judge Goode, an eminent jurist of this state, said: 

“The wish to prove always equal to his part, and fear of discommoding his 
employer, might, and doubtless sometimes does, influence a workman to postpone 
asking sick leave when he needs it, and is wholly unfit for service in any real sense. 
The fact that a person sticks to his post is not always and necessarily conclusive 
that he was able for duty. In peace and war, men have been known to do so 
when dying, and historic instances of the kind will be called to mind by the reader. 
No one would say that in such cases the sufferers were not totally disabled for 
duty, though in fact they persisted in the performance of duty.” Wall v. Con- 
tinental Casualty Co., 111 Mo. App. 504, loc. cit. 522, 86 S. W. 491, 497. 


Similarly, in Fidelity & Cas. Co. v. Joiner (Tex. Civ. App.) 178 S. W. 806, 
S808, it was said: “We agree it conclusively appeared, as claimed, that the assured 
after he suffered the injuries performed duties pertaining to his occupation, hut we 
do not agree that his doing so established as matter of law that he was not ‘totally 
disabled’ within the meaning of those words as used in the policy. It not infre- 
quently happens that one suffering from injuries to his person performs duties 
pertaining to his occupation which he is wholly unable, in the reasonable and proper 
seise of those words so used, to perform; and that, as a consequence, because 
he was unable to do same. he suffers death or an aggravation of his injuries. In 
. case in which such a result follows the performance of the duty, the performance 

ereof, instead of establishing that the assured was able to perform it, it seems 
to us, would establish the contrary. We think therefore that to construe the 
language in the policy as meaning what appellant contends it means would be 
emt” 

To the same effect are Starling v. Supreme Council R. T. of T., 108 Mich 
440, 66 N. W. 340, 62 Am. St. Rep. 709; Booth v. United States Fidelity & G. Co., 
130 A. 131, 3 N. J. Mise. 735, No doubt other authorities might be found to sup- 
port a proposition so in keeping with human experience. Many good men, at the 
sacrifice of suffering and misery, wholly unfit to exert themselves in any sort of 
employment, will work until they drop, out of a sense of obligation to their fam- 
ilies and loyalty to their employer. It is not for this court to say, under such cir- 
cumstances, that an emplovee is not totally disabled within the reasonable con- 
struction of the insurance contract. The medical testimony in this case, from 
which we have heretofore quoted, indicates that plaintiff was suffering from a 
complication of diseases which had gré idually grown worse. These diseases were 
of a serious and painful character. He was able to perform his duties, as shown 
by the evidence, only at the price ‘of intense pain and suffering. The osteoma of 
the leg, which was progressive, had reached a point where, according to Dr. Ruben- 
stein, there was insufficient bone structure for support of the body. Without 
repeating the evidence as to plaintiff’s other ailments, there can be little doubt that, 
from plaintiff's side of the case, he was in a most serious physical condition long 
before his employment ceased. The testimony as to his infirmities is stronger 
than in a number of Missouri cases in which liability based upon total and per- 
manent disability has been upheld. The policy of the Missouri decisions may be 
said to be liberal in favor of the assured. The theory of such cases is that since 
the evident intent of the insurance contract is to protect the insured the policy 
should be given a broad construction so that its purpose will not be destroyed by 
strictly construing the various terms of the contract. Kane v. Metropolitan Life 
Ins. Co. (Mo. App.) 73 5.W.(2d) 826; Katz v. Union Central Life Ins. Co., 226 
Mo. App. 618, 44 S.W.(2d) 250; Hurt v. Equitable Life Assur. Soc. (Mo. App.? 
53 S.W.(2d) 1101; Foglesong v. Modern Brotherhood, 121 Mo. App. 548, 97 S. W. 
240; James v. United States Casualty Co., 113 Mo. App. 622, 88 S. W. 125. 

Defendant seems to rely mainly on the case of Boozer v. Equitable Life Assur. 
Soc., 206 N. C. 848, 175 S. E. 175. In that case the terms of the policy in regard 
to total liability were strictly construed, and we consider that case out of line 
with the authorities in this state and the rule generally followed. See Lobdill v. 
Laboring Men’s Mut. Aid Ass’n, 69 Minn. 14, 71 N. W. 696, 38 L. R. A. 537 and 
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note, 65 Am. St. Rep. 542; 14 R. C. L. p. 1315, § 491. We therefore hold there 
was no error in submitting the case to the jury. 

[4, 5] It is next urged that the proofs of disability submitted were not suffi- 
cient to reasonably convince the defendant that liability under the policy did in 
fact exist. This contention is based upon the circumstance that in the proof signed 
by plaintiff as employee he stated that he had become totally disabled so that he 
was wholly unable to work on April 20, 1932. This was of course after his employ- 
ment had ceased, and if an accepted fact, would, of course, bar plaintiff’s right to 
recover. But plaintiff attempted to show that this statement was a clerical error 
which occurred in making out the proof, and that the date intended was some time 
prior to the date when his employment ceased. Defendant’s objection to this evi- 
dence was sustained. We think plaintiff was entitled to explain the date, partic- 
ularly when there was other evidence that plaintiff was in fact totally disabled 
prior to the date he ceased to work. The case of Jarvis v. Northwestern Mutual 
Relief Ass’n, 102 Wis. 546, 78 N. W. 1089, 72 Am. St. Rep. 895, cited by defendant, 
approved the ruling in another case in which it was held that an incorrect state- 
ment of fact in proofs of loss made in good faith does not estop the beneficiary 
from proving the truth under proper pleadings, when a correct statement of facts 
in the proofs is not a condition precedent to the right of recovery. Similarly, in 
the case of Wall v. Continental Casualty Co., 111 Mo. App. 504, 86 S. W. 491, it 
was held that a mistake in the proofs as to the date when the insured became 
totally disabled was not conclusive against his right to recover on the policy. See, 
also, 33 C. J. p. 18, § 666. The question of the time when plaintiff became totall 
and permanently disabled was, under the circumstances shown, a fact to be deter- 
mined hy the jury, and we rule against this contention. 

[6] Defendant contends that this suit was premature for the reason that the 
purported proof of disability was not completed until October 24, 1932, and since 
monthly payments were not to commence under the terms of the policy until six 
months thereafter, a suit brought January 11, 1933, was therefore premature. 
Whatever merit there may be in this contention is lost to defendant because no 
such defense was pleaded in its answer. The only reference to the six months’ 
period is couched in the following language: “And defendant, further answering 
the petition of plaintiff herein, denies that six months prior to the filing of his 
petition plaintiff made due proof to the home office of defendant, in accordance 
with the terms and conditions of said policy of insurance, to the effect that plain- 
tiff hecame totally and permanently disabled while in the employ of the St. Joseph 
Lead Company, and while said insurance was in force and effect as to plaintiff.” 

In the first place, there was no allegation in the petition to which this denial 
could be directed. In Giboney v. German Insurance Co., 48 Mo. App. 185, loc. cit. 
193, it is pointed out that such pleading constitutes “a denial and not an assertion 
of the fact which is now set up to defeat plaintiff's recovery.” So in Young v. 
Pennsylvania Fire Ins. Co., 269 Mo. 1, 187 S. W. 856, 858, in discussing a similar 
situation, the Supreme Court said: “As said by Rombauer, P. J., in Giboney v. 
Insurance Company, 48 Mo. App. 185, the question of a premature suit is in the 
nature of a plea in abatement, and not a plea in bar. Such matters should be spe- 
cifically pleaded. The answer in this does not invoke this plea in abatement. A 
mere general denial is not sufficient. A plea in abatement is in the nature of an 
affirmative defense, and must be specially pleaded to be available.” We think the 
foregoing authorities sufficiently dispose of this assignment. 

[7] It is contended that the circuit court had no jurisdiction because at the 
date of the trial but one installment was due in any event amounting to $44.92, 
which, under the provisions of section 1938, R. S. Mo. 1929 (Mo. St. Ann. § 1938, 
v. 2605), was below the jurisdiction of that court. Defendant had denied all 
liability under the policy as to plaintiff by letter dated November 7, 1932. It fur- 
ther denied that the proofs submitted were sufficient, but after having itself made 
a thorough investigation of the case did in effect repudiate the contract. Under 
such circumstances we think the effective date upon which defendant would become 
liable to pay on the policy would be from the date of the repudiation of the con- 


tract, or November 7, 1932, which was within the waiting period. Bonslett v. New 
York Life Ins. Co. (Mo. Sup.) 190 S. W. 870. 


Since the suit was filed January 11, 1933, there were then three installments 
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due for which we think plaintiff was entitled to sue, and therefore the amount 
involved was greater than $50 and within the jurisdiction of the circuit court. 

[8-10] Error is assigned in the admission of certain testimony because of its 
alleged hearsay character. The testimony referred to was to the effect that cer- 
tain witnesses were permitted to testify that they had heard plaintiff complain of 
having pain and shortness of breath and like matters. In so far as appears, these 
complaints were made at the very time plaintiff was in fact suffering. We do not 
consider such testimony within the hearsay rule. Rainier v. Quincy, etc., R. Co. 
(Mo. Sup.) 271 S. W. 500, 502; McHugh v. St. Louis Transit Company, 190 Mo. 
loc. cit. 85, 88 S. W. 853. 

Also, we are directed to certain testimony of Dr. Rubenstein as being hearsay, 
and therefore incompetent. The testimony referred to is that: “Plaintiff gave 
symptoms of nausea, vomiting, pain in the right lower quadrant of the abdomen, 
and that he had those symptoms, to the best recollection of witness, about a year 
or two.” This testimony does not appear to be a repetition of statement made by 
plaintiff to the doctor, but rather the doctor’s own observation. There was also 
some testimony objected to as to what plaintiff told the doctor as to the history 
of the case. There never was any question about the history of plaintiff's injuries, 
sickness, and the duration thereof. We are unable to agree that defendant could 
have been injured by this character of evidence. 

[11] Complaint is made as to the giving and refusing of certain instructions. 
We are not going to prolong this opinion by a discussion of all these instructions. 
The principal ground of objection is to the wording of plaintiff’s instruction wherein 
it advises the jury that if plaintiff’s ailments, if any, will prevent him for life “from 
performing substantially every part of any occupation, business or profession he 
might be able to follow,” then the jury might find him totally disabled within the 
meaning of the policy. We do not think the instruction faulty in using the word 
“substantially” as urged by defendant. It is in harmony with the decisions here- 
tofore cited on the question of total disability and in particular the case of James 

United States Casualty Co., 113 Mo. App. 622, loc. cit. 628, 88 S. W. 125. The 
instructions as a whole fairly presented the case to the jury, and we find no sub- 
stantial error therein. 

[12] The plaintiff in this case recovered a judgment for the full amount due 
under the policy, or $4,087.72. The trial court required a remittitur of $3,279.16, 
and finally entered an amended judgment for $808.56. This included installments 
falling due after the bringing of the suit as well as before the date upon which the 
defendant denied all liability under the policy. It is conceded that under the rule 
laid down in Bonslett v. New York Life Ins. Co. (Mo. Sup.) 190 S. W. 870,- plain- 
tiff would not be entitled to recover for any installments falling due after the begin- 
ning of the action. Under the view we take of the case, he is also not entitled :o 
recover on installments prior to the date of the repudiation, but only from that 
date. We therefore hold that plaintiff is entitled to a judgment for three install- 
ments only, amounting to $134.76. and that he should be required to file a remit- 
titur in the sum of $673.80. The judgment is accordingly affirmed upon condition 
that plaintiff file a remittitur as above indicated within 10 days from the date this 
opinion is handed down; otherwise the judgment will be reversed and the cause 
remanded. 

Allen, P. J., and Smith, J., concur. 


KOBYLAKIEWICZ v. PRUDENTIAL CO. OF AMERICA. No. 417. 
Supreme Court of New Ascot Aug. 30, 1935. 
180 Atlantic Reporter 491. 


INSURANCE. 

Death of insured, who was shot by police while violently resisting arrest and 
seriously threatening police with pickaxe, and whose reasoning faculties were 
impaired so that he was impelled to such acts by insane impulse which he could not 
resist, held through “accidental means” within life policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Syllabus by the Court. 

1. In a suit on a policy of insurance, recovery in which depends upon proof 
that the insured “sustained bodily injuries solely through external, violent and acci- 
dental means occurring after the date of the policy and resulting in the death of the 





Life] Kobylakiewicz v. Prudential Ins. Co. of America 75 


insured,” where the insured was shot and killed by the police while violently resist- 
ing arrest and seriously threatening them with a pickaxe, and where at the time the 
reasoning faculties of the insured were so far impaired that he was unable to under- 
stand the moral character and general nature and the consequences and effect of his 
act in so resisting arrest, and was impelled thereto by an insane impulse of a dis- 
ordered mind which he had not the power to resist, such death is through external, 
violent, and accidental means within the meaning of the policy. 

2. Evidence considered, and held not to justify the direction of a verdict for 
the defendant. 

Appeal from District Court, Union County, Fifth District. 

Suit by Karoline Kobylakiewicz, administratrix of the estate of Stanley Koby- 
lakiewicz, deceased, against the Prudential Insurance Company of America. From a 
judgment for plaintiff, defendant appeals. 

Affirmed. 

Argued May term, 1935, before Trenchard, Heher, and Perskie, JJ. 

Martin P. O'Connor, of Elizabeth, for appellant. 

George Kidder, of Elizabeth (Harry J. Weiner, of Elizabeth, of counsel), for 
appellee. 

TRENCHARD, Justice. 

This is the defendant’s appeal from a judgment of the district court rendered 
by the trial judge, sitting without a jury, against the defendant for the sum of $500, 
the amount of an “accidental death benefit” claimed by the plaintiff under a policy 
of insurance issued by the defendant on the life of Stanley Kobylakiewicz. 

The defense was that the proofs failed to show that the insured “sustained 
bodily injury, solely through external, violent and accidental means, occurring after 
the date of the policy and resulting in the death of the insured,” as required by the 
contract on which the action was based. 


At the conclusion of the evidence the defendant moved for the direction of a 
verdict in its favor upon the ground that “it does not appear that he sustained bodily 
injury solely through external, violent and accidental means.” That motion was 
denied and judgment entered for the plaintiff. 


The only ground of appeal requiring consideration now is the denial of the 
defendant’s motion for the direction of a verdict in its favor. 

We believe that motion was properly denied in view of the evidence which tends 
to show the following matters of fact: The insured resided in Linden. He had a 
wife and eleven children living with him. From March 30, 1933, until May 8, 1933, 
he was confined in the State Hospital for the Insane at Marlborough. Within a 
week or two after his return home he became very violent, throwing things about, 
and theatening to kill his family and “everybody” with the result that from time to 
time his family were obliged to flee. This state of affairs continued until May 27, 
1933, when a warrant was issued for his arrest for assault and battery on the com- 
plaint of his wife, and on the following day six or seven police officers came to his 
house and called upon him to submit to arrest. There being no response, they 
entered the house and, on ascending the stairway, the insured rushed down upon 
them with a pickaxe and said that he would kill them, and “acted like a wild man.” 
The officers retreated and procured “tear gas bombs.” These were discharged into 
the house and after the lapse of an hour or more the officers rushed in. The insured 
was on the first floor with a pickaxe in his hand. The room was full of tear gas, 
which had taken effect upon the insured and even affected the officers when they 
entered. One of the officers threw a chair at the insured and the latter started for 
the officer in a threatening manner. In this situation some one or more of the 
officers fired shots, one of which killed the insured. 


The defendant argues in support of its motion for a directed verdict that under 
this evidence, the insured “was the aggressor and that what transpired on this par- 
ticular evening at his home was not an accident, but on the contrary, a condition 
which he brought about, and that he himself provoked the injury which he sustained 
and as a result of which he died.” 


3ut we think this case cuts deeper than that, and that there must be considered 
in this connection the evidence bearing upon the mental condition of the insured at 
the time. 


It does not seem to be questioned that the insured met his death by external 
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and violent means. We have then to consider the sole remaining contention of the 
defendant that he did not meet his death through accidental means. 

Now an “accident,” in this connection, is usually defined as an event that takes 
place without one’s foresight or expectation, and that definition was given recogni- 
tion in Kennedy v. United States Fidelity, etc., Co., 113 N. J. Law, 431, 174 A. 531. 
Foresight or expectation, of course, imply an ability to think and reason. Cases to 
which we have been referred are not precisely in point, but we believe that the 
reasoning thereof discloss that the pertinent rule is this: If the reasoning faculties 
of the insured were so far impaired that he was not able to understand the moral 
character and general nature and consequences and effect of his acts in so resisting 
arrest, and was impelled thereto by an insane impulse of a disordered mind which 
he had not the power to resist, such death was through external, violent, and acci- 
dental means within the meaning of the policy. See Tuttle v. Iowa State Traveling 
Men’s Ass’n, reported in 132 Iowa, 652, 104 N. W. 1131, 7 L. R. A. (N. S.) 223, 
and cases collected in the case note. See, also, 19 Am. & Eng. Enc. of Law (2d Ed.) 
75, and cases there collected. 

Under the rule stated, in view of the evidence, we think the defendant’s motion 
for a directed verdict was properly denied. 

The judgment will be affirmed, with costs. 


METROPOLITAN LIFE INS. CO. v. TANNENBAUM et al. 
Supreme Court, Special Term, New York County. March 21, 1935. 
281 New York Supplement 327. 
6. INSURANCE. 


Insurer which had, immediately prior to woman’s application for policy con- 
taining disability clause, changed its rate of indemnity from full to half indemnity 
for women /eld not entitled to reform issued policy providing for full indemnity, in 
absence of evidence that insured knew indemnity promised her was an error, or 
that she had agreed to accept half indemnity, since result would be substitution of 
a new contract for the one made by insured’s acceptance of insurer’s offer in the 
tendering to her of policy issued. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

Action by the Metropolitan Life Insurance Company against Lillian Tannenbaum 
and others. 

Judgmeit for defendants. 

Tanner, Sillcocks & Friend, of New York City, for plaintiff. 

Alfred Grey, of New York City, for defendants. 

McLAUGHLIN, Justice. 

[1-5] This is an action to reform a policy. Reformation is prima facie difficult 
only because it is hard to analyze what the theory of the action is. In every written 
contract there must be a previous oral contract, i. e., a meeting of the minds before 
the signatures are affixed. The written contract completely wipes out the oral. 
There is a presumption that no matter what the parties orally agreed, they agreed 
on what the writing said. When a plaintiff asks reformation, he must overcome 
that by clear and convincing evidence. If there is any fraud in misrepresenting 
what the contract was, the defendant may set the contract aside. There is no fraud 
here and the defendant elects to hold the contract. If there was a mutual mistake, 
the writing can be reformed to memoralize the real contract. When either party 
makes an error, which the other party is bound to know, then the insistence on 
that erroneous writing is fraud. 


[6] The insured here, a woman, asked for a disability clause in the policy. 
Just prior to this application the company had issued the same indemnity to men 
and women. Then it changed its indemnity and paid only half indemnity to women, 
keeping the indemnity to men as before. There is not a scintilla of evidence that 
this defendant knew that the indemnity which this plaintiff promised to pay her was 
an error. There is not a scintilla of evidence that she ever agreed to accept the half 
indemnity. She applied for a policy. Its terms she did not know. The tender to 
her of this writing was an offer. She accepted that offer. That was the contract 
she made. This is not an action in reformation at all; what the plaintiff asks is to 
substitute for the contract which the parties made another contract which they did 
not make. 

Judgment for the defendant, with costs. 





Horowitz v. Weinberg et al. 


HOROWITZ v. WEINBERG et al. 
Supreme Court, Special Term, Bronx County. July 16, 1934. 
281 New York Supplement 644. 
3. INSURANCE. 


Disability benefits under life policies belonged to insured prior to his assign- 
ments of such benefits to his wife, notwithstanding that policy was payable to his 
wife (Insurance Law, § 55-a, as added by Laws 1927, c. 468). 

(For other cases, see Insurance, Dec. Dig. § 585[4].) 

Action by Barnett Horowitz against Abraham Weinberg and others. 

Judgment for the plaintiff. 

Abraham B. King, of New York City, for plaintiff. 

Archer Ejisenstat, of New York City, for defendants Abraham Weinberg and 
Gussie Weinberg. 

Alexander & Green, of New York City, for defendant Equitable Life Assur. 
Soc. of United States. 

CoHN, Justice. 

This is an action brought by a judgment creditor to set aside an assignment by 
the defendant Abraham Weinberg to Gussie Weinberg, his wife, of certain dis- 
ability income payments due under policies of life insurance issued on the life of 
Abraham Weinberg. Gussie Weinberg is named as beneficiary in each of the policies. 

During the year 1931, Abraham Weinberg was engaged in the fruit business with 
one Abraham Ackman as his copartner. To recover for merchandise sold and 
delivered to the copartnership between the 19th and 22d days of October, 1931, the 
plaintiff, on April 12, 1932, instituted an action against Weinberg and Ackman, 
individually and as copartners. Less than a month later, and on May 7, 1932, the 
defendant Abraham Weinberg assigned to his wife disability income benefits which 
were to accrue to him under seven policies of life insurance issued by the Equitable 
Life Assurance Society of the United States. Thereafter, and on Fbruary 28, 
1933, the plaintiff obtained on his claim a judgment in the sum of $579.91 against 
Weinberg and the copartnership. The plaintiff asks that the assigument of the dis- 
ability income payments by Weinberg to his wife be declared null and void as 
against him. 

[1] On the evidence I find that the partnership of Weinberg & Ackman was 
insolvent on May 7, 1932, the date of the assignment, and that the defendant Abra- 
ham Weinberg was also insolvent on that date. I find also that the assignment of 
the disability income payments by Abraham Weinberg to his wife was void for 
fraud. The testimony of Weinberg and that of his wife establish that the assign- 
ment under attack was made without consideration. The only reason ascribed by 
them for making the transfer was to enable Gussie Weinberg to safeguard the 
financial affairs of her husband. It was a voluntary conveyance made by Weinberg 
to his wife at a time when he was insolvent and when he was indebted to the plain- 
tiff. Such a conveyance is fraudulent as to creditors without regard to actual 
intent. Kerker v. Levy, 206 N. Y. 109, 99 N. E. 181; Chase National Bank of City 
of New York v. United States Trust Co. of New York, 236 App. Div. 500, 260 
N. Y. S. 40; Debtor and Creditor Law, §§ 271, 273 (Laws 1925, c. 254, § 1). 

[2-4] The contention of the defendants that the disability benefits of life insur- 
ance policies when assigned to the lawful beneficiary of the policies are exempt 
from the claim of creditors of the insured under section 55-a of the Insurance Law 
(Laws 1927, c. 468) is without merit. Under the law, disability benefits due to an 
insured judgment debtor under policies of life insurance are not exempt from levy 
by judgment creditors of the insured, as the exemption under that section applies 
only where the beneficiary is a person other than the insured. Lion Credit Union 
v. Gutman, 148 Misc. 620, 265 N. Y. S. 479; Herbach v. Herbach, 148 Misc. 33, 265 
N. Y. S. 144, affirmed Appellate Term, First Department, N. Y. L. J., May 12, 1933. 
Moreover, the exemption provided for in section 55-a of the Insurance Law is 
expressly made inapplicable where an assignment by the insured to another is made 
in fraud qf creditors. Levy Leasing Co., Inc. v. Wishner, 147 Misc. 828, 265 N. Y. 
S. 184. Before the assignment of the disability payments by Weinberg to his wife, 
this income belonged to Weinberg, despite the fact that the policy itself was payable 
to the assured’s wife. Donahue v. New York Life Insurance Co., 259 N. Y. 98, 181 


1 No opinion filed. 
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N. E. 62. As the assignment to Gussie Weinberg is void, the plaintiff may reach 
the payments due from the insurance company to the assured. 

[5] The recent amendment to the Insurance Law, adding section 55-b (chapter 
626, Laws 1934, effective May 14, 1934), serves to emphasize the fact that disability 
payments under policies of insurance were not theretofore protected by law from 
execution or attachment by judgment creditors. That this new section which now 
saves harmless from execution, attachment, or other process disability payments of 
any insured person due under a policy of insurance is not retroactive in effect is 
established by our Court of Appeals in the case of Addiss v. Selig, 264 N. Y. 274, 
190 N. E. 490, 92 A. L. R. 1384. There it was held that section 55-a was not retro- 
spective and that it was inapplicable to pre-existing creditors. The same rule must 
necessarily apply to section 55-b. To hold otherwise would deprive “existing credi- 
tors of their rights to resort to property for payment of their claims” in impairment 
of contractual obligations and in contravention of section 10, article 1, of the Federal! 
Constitution. In re Messinger (C. C. A.) 29 F.(2d) 158, 161, 68 A. L. R. 1205; 
Addiss v. Selig, supra, 264 N. Y. 274, at page 281, 190 N. E. 490, 92 A. L. R. 1384. 


Judgment for plaintiff. Submit findings on notice . 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES 
v. BOISVERT et al. No. 6302. 
Supreme Court of North Dakota. Aug. 14, 1935. 
262 Northwestern Reporter 188. 
1. INSURANCE. 


Stipulations in life policy for forfeiture on default may be waived by insurer. 
(For other cases, see Insurance, Dec. Dig. § 372.) 
2. INSURANCE. 

Insured has burden of proving that insurer waived strict compliance with policy 
provision requiring insured to pay premium in specified manner and at specified 
time. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

3. INSURANCE. 

To avoid policy because of misrepresentation of insured in negotiations for 
reinstatement of policy, insurer must show, not only that misrepresentation was 
made during negotiations, but also that misrepresentation was made with actual 
intent to deceive insurer or that matter misrepresented in fact increased risk of 
loss (Comp. Laws 1913, § 6501). 

(For other cases, see Insurance, Dec. Dig. § 253.) 

4. INSURANCE. 

In action to cancel life and disability policy for fraud in application for rein- 
statement, evidence /ie/d to authorize finding that insured committed no fraud on 
insurer, notwithstanding insured had consulted two physicians and signed cer- 
tificate stating that he had not consulted any physician (Comp. Laws 1913, §§ 5850, 
6484, 6490, 6498-6501). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Syllabus by the Court. 

1. Stipulations in a contract of life insurance providing for forfeiture of the 
policy in case of default in payment of premium are inserted for the benefit of the 
company and may be waived by it. 

2. Where, in a contract of life insurance, the insured fails to pay the premium 
in the manner and at the time and place agreed upon in the contract, but claims 
that strict compliance with this agreement has been waived by the company, the 
burden of proof is upon the insured to show that the company waived such com- 
pliance. 

3. Section 6501 of the Compiled Laws provides: “No oral or written mis- 
representation made in the negotiation of a contract or policy of insurance by the 
insured or in his behalf shall be deemed material or defeat or avoid the policy or 
prevent its attaching, unless such misrepresentation is made with actual intent to 
deceive, or unless the matter misrepresented increased the risk of loss.” Where, 
under the provisions of this section, an insurance company seeks to avoid a policy, 
it must show not only that a misrepresentation was made in the negotiations for 
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the reinstatement of a policy, but it must also show that such misrepresentation 
when made was made with actual intent on the part of the insured to deceive the 
company; or if the intent to deceive be lacking on the part of the insured, never- 
theless, that the matter misrepresented in fact increased the risk of loss. 

Appeal from District Court, Ward County; John C. Lowe, Judge. 

Action by the Equitable Life Assurance Society of the United States against 
John L. Boisvert and another. From an adverse judgment, plaintiff appeals. 

Affirmed. 

Nestos, Herigstad & Stenersen, of Minot, for appellant. 

C. D. Aaker, of Minot, for respondents. 

Burr, Judge. 

This is an action to cancel a contract of life insurance with disability benefit, 
on the ground of fraud in the application for reinstatement, the policy being issued 
in 1926. Plaintiff appeals from an adverse judgment. 

The contract had the following provisions: “All premiums are payable in 
advance at the Home Office, or to any Agent or Cashier of the Society upon 
delivery on or before their due date, of a receipt signed by the President, a Vice- 
President, Secretary or Treasurer, and countersigned by said Agent or Cashier”; 
the payment of a premium “shall not maintain this policy in force beyond the date 
when the succeeding premium or installment thereof becomes payable”; and 

“Reinstatement: If this policy shall lapse in consequence of the non-payment 
of any premium when due, it may be reinstated at any time upon the production of 
evidence of insurability satisfactory to the Society, and the payment of all over 
due premiums, with interest at 5% per annum, and upon the payment with interest 
or the reinstatement of any indebtedness to the Society secured by this policy.” 

In March, 1932, after notification that the policy had lapsed, the insured made 
a written request for reinstatement, as follows: 

“T Hereby Certify that I am in good health; that except as stated below, I 
have had no illness, have not consulted any physician or practitioner, have not been 
a patient in any hospital or sanitarium, and that there has been no change in the 
health record of my family, since the issuance of the policy. 

“T Hereby Agree that if the above numbered policy is reinstated by the Society, 
such reinstatement shall be based upon the good faith of this declaration, which 
is personally signed by me; and that the reinstatement if granted shall not take 
effect until all premiums in arrears, with interest, have been duly paid during my 
continued good health.” 

No exceptions were “stated below.” 


Plaintiff says these statements made by insured were knowingly fraudulent and 
untrue: were made with intent to deceive; that plaintiff thereby reinstated the pol- 
icy; that in truth and fact the insured had consulted two physicians prior thereto— 
one in January, 1928, and one in January, 1931—that when he applied for rein- 
statement he was suffering from ulcers of the stomach and was so advised and 
then knew he had been and was ill; that these statements “were all material to the 
risk and increased the risk of loss”; that had the plaintiff known these statements 
were false and untrue and that the defendant had consulted with and heen treated 
by physicians, it would not have reinstated the policy. 

In August, 1932, insured applied to the company for disability benefits claiming 
to he totally and permanently disabled because of ulcers of the stomach, saying the 
condition began in May. 

The record shows that in November, 1932, the plaintiff announced it canceled 
the policy and tendered the amount of the .premiums paid since restoration. It 
informed defendants it “was ready, willing and able to return to the defendants at 
any time the said premium and whatever else, if anything, in the way of considera- 
tion that was given” to the plaintiff and the defendants refused to accept such 
tender. 

The defendants deny the allegations of fraud and allege that after the rein- 
statement the plaintiff demanded and accepted the payments of premiums. The 
record shows whatever premium was due on the policy on January 2, 1933, and 
which the plaintiff refused to accept was legally tendered, and “thereafter deposited 
in a bank of good repute in the City of Minneapolis, Minnesota, where it remains 
subject to the order of the plaintiff. * * *” 

The case was tried in the district court without a jury. The court made find- 
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ings to the effect that insured was not suffering from ulcers of the stomach at the 
time of the reinstatement and had committed no fraud or deceit whatever upon 
the plaintiff; that whatever consultations with physicians the insured had between 
the time of the issuance of the policy and the reinstatement were merely for the 
purpose of consulting them because he “complained of a slight or temporary ail- 
ment consisting of digestive disturbances, gas on the stomach”; that he was told 
by the doctors that there was nothing seriously the matter with him “and that he 
was suffering from too much worry over lack of work; that both doctors pre- 
scribed the usual prescription for neurasthenics, and neurotics.” The court found 
also that on March 16, 1932, the said insured defendant was in good health. 

The defendant's explanation of his act in signing the application for reinstate- 
ment is that before the lapse of the policy he had paid the premium due by mail- 
ing to the district office a cashier’s check, expecting to get his receipt. Not getting 
his receipt, he made inquiry. By this time the time for payment had expired. The 
company replied no check was received and that he should send a duplicate of the 
check and sign a “slip” they sent him. He signed this form, but said he ‘didn’t 
read it over. I just read the head line of it and that was all.” He sent in this 
form and the check and the policy was reinstated. This was in March, 1932. We 
have no reason for doubting this. The record is ample to show days of grace 
are allowed for the payment of the premium, and that before the expiration of 
the days of grace insured mailed to the plaintiff a cashier’s check for the amount 
of the premium, with postage prepaid. Plaintiff says it never received this check. 
That a cashier’s check was purchased is corroborated by an officer of the bank who 
testified to issuing it. 

[1, 2] Respondent urges that the policy did not in fact lapse, that there had 
grown up between the insured and the company a custom of payment of premium 
by check or draft transmitted through the mail, thus making the post office the 
agent of the company, and the loss of the check in transit was the loss of the com- 
pany. Respondent has failed to show that transmission by mail was the usual 
method of payment in this case, that the company, by its permission of this course 
of conduct, had waived the specific provisions regarding the manner and place of 
payment of premiums. The burden of proof is upon the insured to show this 
waiver of strict compliance and the burden has not been sustained. 

The undisputed testimony shows that in January, 1928, the insured had con- 
sulted Dr. James Hayes of Minneapolis relative to some stomach complaint. The 
doctor gave him some quinine and told him there was nothing wrong. This is 
corroborated by the deposition of Dr. Hayes on behalf of the plaintiff. The doc- 
tor stated he found nothing the matter with him; that he considered him a neurotic 


and that whatever trouble he had was occasioned by his worrying about his job 
that h 


e did not think at that time he was suffering from any ulcer of the stomach 
and never thought of that until after “they wrote me from up there and said they 
had diagnosed an ulcer. I did not think of an ulcer myself at the time.” 

In January, 1931, the insured had consulted Dr. M. J. Fardy of Minot, com- 
plaining of “coughs and pain in the chest, loss of weight and strong gas on the 
stomach, and pain in the costal angle usually coming after meals.” The doctor 
said the history given by the insured at that time “was sufficiently suggestive of 
ulcer that I advised him to have further examination * * *, and fluroscope exam- 
ination was done a day or two afterwards. * * *” The doctor testified that he did 
not tell the insured he had ulcers, but treated him for bronchitis. Insured had a 
bad cold and was in bed for two or three days. The doctor thought he was a neu- 
rotic and had nervous indigestion. He considered at the time of his examination 
that the insured was in normal health outside of the neurotic tendency and the 
chronic bronchitis 

[3] Section 6501 provides: “No oral or written misrepresentation made in the 
negotiation of a contract or policy of insurance by the insured or in his behalf shall 
be deemed material or defeat or avoid the policy or prevent its attaching, unless 
such misrepresentation is made with actual intent to deceive, or unless the matter 
misrepresented increased the risk of loss.” Section 6502 makes this provision 
applicable “as well to a modification of a contract of insurance as to its original 
formation.” 

It was well settled that section 6501 of the Compiled Laws contains two sep- 
arate and independent provisions which will avoid a policy—either, that the “mis- 
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representation is made with actual intent to deceive” or that “the matter misrepre- 
sented increased the risk of loss.” See Satterlee v. Modern Brotherhood of America, 
15 N. D. 92, 106 N. W. 561; Soules v. Brotherhood of American Yeomen, 19 N. D. 
23, 120 N. W. 760; Donahue v. Mutual Life Insurance Co., 37 N. D. 203, 164 N. W. 
50, L. R. A. 1918A, 300; Thomas v. New York Life Insurance Co. (N. D.) 260 N. 
W. 605, decided at this term. The Donahue Case cited and Brown v. Inter-State 
Business Men’s Accident Association, 57 N. D. 941, 224 N. W. 894, apply this prin- 
ciple—the issues therein being whether the misrepresentation was in fact made with 
intent to deceive, or was the matter misrepresented such that it increased the risk of 
loss. 

[4] The plaintiff says that the statement made by insured that he had not con- 
sulted physicians since the issuance of the policy was false and made with intent to 
deceive. This statement was false, and is admitted by the insured to have been 
false. But such statement must be more than false. It must be made with intent 
to deceive. If made with such intent, the reinstatement could be rescinded without 
proof of any increase of risk. 

The trial court found that the defendant was not suffering from ulcers at the 
time he applied for reinstatement; that at said time he was in good health and had 
heen so advised by the two doctors whom he had consulted. The evidence intro- 
duced sustains such finding. The insured had no purpose in deceiving. The doc- 
tors had told him there was nothing wrong with him and the doctors admit this. 
They thought he was a neurotic and treated him accordingly. In his application 
for disability benefits the insured stated that a doctor prescribed for him and 
attended him in that disability; but the testimony of the doctor was not taken. All 
that the record shows with reference to the disabiliy is that in May, 1932, the 
insured was “suffering from stomach trouble”; that he went to see the doctor; and 
that he made his claim on what the doctor told him. There was nothing to show 
when this trouble began. The insured said he was not able to work at the time 
and that he had the same kind of a pain as he had when he had consulted Dr. 
Fardy in 1931; but that Dr. Rowe said he had an ulcer though he did not know for 
sure, “but it looked like it.’ The burden of proof is upon the company to show 
that the statements made in the request for reinstatement were false and that the 
insured, at. the time the statements were made, was not in good health and was 
suffering from ulcers of the stomach—one of the conditions upon which it bases its 
right to rescind the reinstatement. 

The record shows the insured was a neurotic. It is true he certified that he 
had no “illness.” The record shows that he did consult doctors for pains and aches, 
which they thought were largely imaginary, and at one time he had a “severe cold,” 
which kept him in bed for two or three days; but as set forth in Cunningham v. 
Penn Mutual Life Insurance Co., 152 La. 1023, 95 So. 110, 111, it is possible for 
answers “to be knowingly untrue from a literal standpoint, and yet not fraudulent, 
for the applicant may, in good faith have considered the facts not of sufficient 
importance to report, especially in view of the law, as announced by the decisions 
of this court and sustained by the jurisprudence of the other states, to the point 
that inconsequential illnesses do not have to be disclosed, even though they may 
have occasioned the attendance of a physician.” The record is ample to show that 
when the insured applied for reinstatement there was nothing wrong with him in 
particular. 

Though he did not take the trouble to read the form he signed, yet if the 
insured gained an advantage over the plaintiff by misleading it to its prejudice, he 
would be guilty of constructive fraud. The statute says: 

“1. In any breach of duty which without an actually fraudulent intent gains an 
advantage to the person in fault, or any one claiming under him, by misleading 
another to his prejudice or to the prejudice of any one claiming under him; or, 

“2. In any such act or omission as the law specifically declares to be fraudulent 
without respect to actual fraud.” Section 5850, Compiled Laws. 

But it must be clear that had he stated to them, as he should have stated, that 
he had consulted these two doctors, the company would not have learned anything 
which would justify a denial of reinstatement. What it is seeking to do here is 
to cancel a policy of life insurance, clearly honest in its inception. It is true section 
6490 of the Compiled Laws provides: “A representation may be oral or writ- 
ten.” Section 6498 provides: “A representation is to be deemed false when the 
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facts fail to correspond with its assertions or stipulations.” And section 6499 says: 
“Tf a representation is false in a material point, whether affirmative or promissory, 
the injured party is entitled to rescind the contract from the time when the repre- 
sentation becomes false.” Yet “the materiality of a representation is determined 
by the same rule as the materiality of a concealment.” Section 6500, Compiled 
Laws. “Materiality is to be determined not by the event, but solely by the prob- 
able and reasonable influence of the facts upon the party to whom the communica- 
tion is due in forming his estimate of the disadvantages of the proposed contract or 
in making his inquiries.” Section 6484, Compiled Laws. The materiality is a mat- 
ter which is to be determined by the court. 

The trial court found the insured committed no fraud on the company, nor 
deceived it. 

Insured’s explanation of how and why he signed the form sent to him is not 
disputed. It is clear he was not thinking of deceiving the company; he had no intent 
to deceive the company when he signed the statement. There is nothing to indicate 
that this was in his mind. The record showed he wanted to have his policy in good 
standing; he had sent a cashier’s check. He inquired why his receipt was not 
delivered, and when he found the company claimed they had not received the 
cashier’s check, he sent them a duplicate, signing a form which was delivered to 
him and making no examination of the form and apparently not knowing its con- 
tents. There is a distinction between his intent to deceive and actual deceit. One 
may by his acts of carelessness in fact deceive though he had no intent; but in this 
case the finding is he did not in fact deceive and this finding is well sustained. An 
emplovee of the plaintiff testified that the request for reinstatement came to his 
attention in April, 1932, as part of his duties, that he approved the same and in 
doing so relied on the statements made therein; that if he had known the defendant 
had been treated by these two doctors, he would not have approved the reinstate- 
ment. This is all the testimony there is on this point. No one states what was the 
practice of the company when, on application for reinstatement, it learned there 
had been consultations with doctors. No one shows that if known the insured had 
consulted doctors the request for reinstatement would have been rejected ipso 
facto. We may assume it would have resulted in inquiry; but had inquiry been 
made of these doctors, the plaintiff could not have found other than that what the 
doctors testified to in this case—that the defendant was not suffering from any 
disease. Nowhere is it intimated plaintiff would have made an independent exam- 
ination, or if it had, that the result would have been such as to show the matter 
misrepresented increased the risk of loss. 

Neither did the matter misrepresented increase the risk of loss. It is the risk 
insured against that must be increased before a misrepresentation can be permitted 
to avoid the policy on that score. We cannot overlook the fact that in the case at 
har the defendant was not suffering from disease at the time of reinstatement. 
When he applied for reinstatement, he was a neurotic, he thought he had svmp- 
toms, but the doctors assured him he was all right. Had the insured stated the 
facts exactly as they were and the company been fully apprised thereof, no condi- 
tion would have been shown wherein the risk was increased. With the full truth 
known, the probability is the company would not have hesitated a moment in rein- 
statement. The trial court had the right to assume this to be the fact. True somi 
months thereafter insured claimed to be suffering from ulcers of the stomach and 
bowels; but there is no medical testimony as to this condition nor any report of 
medical examination. He filed a disability claim in August, but in this claim he 
states that during the past five years he had no other illnesses though he does say 
his health was first affected by this illness “about two years ago.” However, it 
was a mere claim for disability benefits. The court was justified in finding as a 
fact that whatever may have been his claim for disability, it was not well founded; 
that the insured was in geod health at the time of reinstatement. 

Che plaintiff cites the case of Prudential Insurance Co. v. Ashe et al., 266 
Mich. 667, 254 N. W. 243: but the case is not in point. There the insured certified 
that he was in good health and free from disease, whereas as a matter of fact he 
knew that he had been ill with pleurisy, had been treated for fistula and lumbago, 
and had a condition indicating tuberculosis. He concealed these facts from the 
company and also the names of the doctors with whom he treated. Clearly, if the 
company had had the names of the doctors, they would have found a condition 
which would have justified refusal to reinstate him. 
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The plaintiff cites the case of Damgaard v. South Dakota Benevolence Society 
(S. D.) 254 N. W. 924; but this case is not in point, for therein the insured was 
actually suffering from disease which terminated her life twenty-six days later. In 
the case at bar, the facts show that the insured had no troubles, even though he 
thought he had. 

Thus when the misrepresentations were made without any intent to deceive, and 
the matter misrepresented did not increase the risk of loss because at that time the 
plaintiff was in good health and was not suffering from ulcers of the stomach, the 
plaintiff was not justified in canceling the policy on the ground of misrepresentation. 
The judgment is affirmed. 

Christianson, J., concurs. 

Burke, C. J., and Nuessle, J., concur in the result. 

Morris, J., did not participate. 


McSWAIN v. WASHINGTON FIDELITY NAT. INS. CO. 
Court of Appeals of Ohio, Hamilton County. Dec. 24, 1934. 
197 Northeastern Reporter 253. 
INSURANCE. 


Knowing falsification of applicant’s age by life insurance agent in filling out 
application, where effected without applicant’s knowledge, waived insurer’s regula- 
tion fixing age limit for applicant and rendered policy in effect from its inception, 
precluding recovery of premiums paid thereunder (Gen. Code, § 9407). 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

Syllabus by the Court. 

Where an agent of a life insurance company, having knowledge of the correct 
age of an applicant, knowingly falsifies the applicant’s age so that a policy is issued 
with the insured designated as within the age limitation set by the company, there 
being no evidence that the insured knew that the agent intended to falsify his 
application or that his age was material, the knowledge of the agent is the knowledge 
of the company, and the latter must be deemed to have waived the regulation as to 
age, thus rendering the policy in effect from its inception until canceled, and barring 
recovery by the insured of premiums paid thereunder. 

Action by Aaron McSwain against the Washington Fidelity National Insurance 
Company. Judgment for defendant, and plaintiff brings error.—[Editorial State- 
ment. | 

Affirmed. 

Benjamin Schwartz and Arthur F. Shott, both of Cincinnati, for plaintiff in 
€Fror. 

Hightower & O’Brien, of Cincinnati, for defendant in error. 

Ross, Judge. 

This is a proceeding in error from the court of common pleas of Hamilton 
county, wherein the court rendered judgment for the defendant at the close of the 
plaintiff’s case. 

The plaintiff in error, Aaron McSwain, was solicited by an agent of the Wash- 
ington Fidelity National Insurance Company, defendant in error, to take out a 
policy of insurance, covering health, accident, and life. The company wrote no 
such policies on persons over 49 years of age. There is no evidence that the 
insured knew of this rule. The plaintiff in error told the agent of defendant in 
error that he was between 58 and 62 years of age. The agent stated he looked as 
though he were between the ages of 45 and 49, and had the policy issued with the 
insured designated as 49 years of age. 

The policy was delivered to the insured. It contains the statement that the 
insured was 49 years of age, and the insured stated that he could only read “a little.” 
The company later canceled the policy, after having paid two sick benefits. 

The plaintiff in error stated that he was willing to credit the amount of these 
benefits upon all the premiums paid, which he now seeks to recover in this action. 

If the insurance was in force up to the time of cancellation by the company, 
then he cannot recover. If it was not in force, he can recover. 

Section 9407, General Code, provides as follows: “Any person who solicits an 
application for insurance upon the life of another in any controversy between the 
assured or his beneficiary and the company issuing a policy upon such application 
shall be regarded as the agent of the company and not the agent of the assured.” 





&4 The Insurance Law Journal, Vol. 86 | Jan., 1936 


Even if it be contended that this section does not apply to a policy covering 
health, accident, and life, such as is involved in the instant case, the statute merely 
embodies the common-law principle applicable. In John Hancock Mutual Life 
Ins. Co. v. Luzio, 123 Ohio St. 616, at page 622, 176 N. E. 446, 449, it is stated: 
“The first is section 9407, General Code, which provides that in any controversy 
between the beneficiary and the company the person who solicits an application for 
insurance shall be regarded as agent of the company and not of the insured. How- 
ever, this is but placing into statutory form the common-law principle that a soliciting 
agent, in respect to that particular branch of business intrusted to him, becomes the 
agent of the principal. Under the provisions of the foregoing section the scope of 
the soliciting agent’s authority includes the duty not only of soliciting applicants for 
life insurance, but of reporting to his company the information acquired from appli- 
cants relating to their soundness of health.” 

If the insured knew of the rule or regulation against insuring persons over 49 
years of age, and knew that the agent intended to falsify insured’s age, there could 
be no liability upon the company. In Mutual Life Ins. Co. of N. Y. v. Hilton- 
Green, Ex’rs, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202, the syllabus reads: 

“Material representations in an application for life insurance which are incor- 
rect, if known to be untrue by the assured when made, and nothing else appearing, 
invalidate the policy issued by the insurer relying on such representations, without 
further proof of actual conscious design to defraud. 

“The general rule, which imputes an agent’s knowledge to the principal, does 
not apply when the third party knows there is no foundation for the ordinary 
presumption, and he is acquainted with circumstances plainly indicating that the 
agent will not advise the principal. 

“The rule imputing agents’ knowledge to the principal is intended to protect 
those exercising good faith and not as a shield for unfair dealing. 

“While § 2765, Florida General Statutes, undertakes to designate as agents of 
insurance companies certain persons, in fact, acting for such companies in some 
particulars, it does not fix the scope of their authority as between the company and 
third persons, and does not raise special agents with limited authority into general 
ones with unlimited power. 

“One consciously permitting an application containing material misrepresenta- 
tions to be presented by subordinate agents to officers of a life insurance: company, 
under circumstances which he knows negatives any probability of the actual facts 
being revealed, and later accepting policies which he knew were issued in reliance 
upon statements both false and material, can claim nothing under such policies. 

“An applicant for insurance should exercise toward the company the same good 
faith which he may rightfully demand from it; the relationship demands fair dealing 
by both parties.” 

There is no evidence that the insured knew that the agent intended to falsify 
his application or that the age was material. Being illiterate, he cannot be held to 
have heen aware of the fraud upon receipt of the policy. In Hancock Life Ins. Co. 
v. Luzio, supra, 123 Ohio St. 616, at page 622, 176 N. E. 446, it is stated: “If the 
applicant has, truthfully and in good faith, supplied such information to the agent, 
and the agent has wrongfully or fraudulently reported the facts so given him, the 
soliciting agent becomes the agent of the company, which becomes responsible for 
such wrongful or fraudulent conduct of its agent in the business intrusted to him. 
But if the insured fails to disclose facts and conditions, of which he is aware, 
materially affecting the risk, the insured cannot recover unless the company waives 
forfeiture after it obtains knowledge of such undisclosed facts and conditions. 
Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895.” 

It is our conclusion therefore, that the agent of the insurer, having knowledge 
of the correct age of the insured, such knowledge was the knowledge of the 
insurer, and it must be taken to have waived the regulation as to age. 

If this were an action by the insured to recover a loss under the policy, we 
should be compelled to so hold. 

Thus viewing the case, we find that the policy was in effect from its inception 
until canceled, and the insurer was entitled to the premiums paid for coverage of the 
losses provided for in the policy. 

The judgment is, therefore, affirmed. 

Judgment affirmed. 

Hamilton, P. J., and Cushing, J., concur. 
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STEIN v. NEW YORK LIFE INS. CO. 
Supreme Court of Pennsylvania. June 29, 1935. 
179 Atlantic Reporter 589. 
1. INSURANCE. 


Insurer, to avoid life policy providing that all statements (made by insured 
shall, in absence of fraud, be deemed representations and not warranties, must 
prove fraud on part of insured in making of such statements, and must show, 
not only that answers were false in fact, but also that insured knew they were 
false. 

(For other cases, see Insurance, Dec § 646[3].) 

2. INSURANCE. 

In action on life policy involving defense that insured had made fraudulent 
answers to questions in application, evidence that questions as to insured’s health 
were not asked of her nor answered by her and that answers were not filled in 
when insured signed paper containing questions /icld) admissible to negative 
fraudulent misstatement, where answers were not warranties, but statements 
which would avoid policy only if they were made with knowledge of their falsity. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

INSURANCE. 

Insured’s acceptance and retention of life policy for more than a year held 
not to render its terms binding on her, in absence of evidence that she read 
policy, so as to render inadmissible testimony that questions, in application 
forming part of policy, respecting insured’s health, were not asked of her nor 
answered by her, and that answers claimed by insurer to have been fraudulent 
were not filled in when insured signed paper containing questions. 

(For other cases, see Insurance, Dec. Dig. § 655|2].) 

6. INSURANCE. ; 

In action on life policy involving defense that insured had made fraudulent 
answers to questions in application, evidence that questions with regard to 
insured’s health were not asked of her by examining physician nor omcarel by 
her, and that answers were not filled in when insured signed paper containing 
questions, /ield to support verdict for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

7. INSURANCE. 

Evidence that questions with regard to health of insured forming part of 
application for life policy were not asked of her by examining physician nor 
answered by her, and that answers claimed to have been false and fraudulent 
were not filled in when insured signed paper containing questions, was suscep- 
tible of great abuse, and should be subject to closest scrutiny by trial court. 

(For other cases, see Insurance, Dec. Dig. § 655[3].) 

Schaffer, J., dissenting. 

Appeal No. 296, January term, 1935, from the judgment of the Superior 
Court affirming the judgment of Municipal Court of Philadelphia County; Wil- 
liam H. Keller, Superior Judge; Vivian Frank Gable, Municipal Judge. 

Action in assumpsit on policy of life insurance by Jennie Stein against the 
New York Life Insurance Company. Judgment for plaintiff for $2,367.26 was 
affirmed by the Superior Court (116 Pa. Super. 109, 176 A. 538), and defendant 
appeals. 

Affirmed. 

See, also, 311 Pa. 210, 166 A. 763. 

Argued before Simpson, Kephart, Maxey, Drew, and Linn, JJ. 

A. G. Dickson, of Philadelphia, for appellant. 

Frank Fogel, of Philadelphia, for appellee. 

Drew, Justice. ; , 

Plaintiff, Jennie Stein, brought this action as beneficiary of a policy of insur- 
ance issued by defendant upon the life of her daughter, Kate Stein. The defense 
pleaded was that insured had made false and fraudulent answers to questions in 
her “declarations to the medical examiner,” which formed a part of the applica- 
tion, a copy of which was attached to the policy. The jury returned a verdict 
for plaintiff, upon which the trial court entered judgment. After the affirmance 
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of that judgment by the Superior Court (116 Pa. Super. 109, 176 A. 538), we 
allowed an appeal. 

[1, 2] The answers alleged to have been falsely and fraudulently made stated 
that insured had never undergone any surgical operation, had never been under 
observation or treatment in any hospital, and had never consulted a physician 
for, or suffered any ailment or disease of, the middle ear. Defendant produced 
evidence that at the time the application was made insured had chronic ear 
trouble and sinusitis, and that she had previously suffered from, and had aor. 
cone operations for, nasal and mastoid trouble. Plaintiff made no serious effort 
to contradict this evidence, but sought to escape its effect by showing that the 
questions with regard to the health of insured were not asked of her by the 
cxamiming physician nor answered by her, and that the answers were not filled 
in when insured signed the paper containing these questions. Over defendant’s 
objection, two brothers of insured, whose presence at the medical examination 
was shown both by their own testimony and by that of the agent who solicited 
the policy, were permitted to testify to this effect. The admissibility of this 
testimony is the chief question raised on this appeal. 

We are of opinion that the testimony was admissible. The policy provides 
that “all statements made by the insured shall, in the absence of fraud, be deemed 
representations and not warranties.” Where the policy contains such a clause, 
the insurer, to avoid the policy, must prove fraud on the part of insured in the 
making of the statements (Livingood v. New York Life Ins. Co., 287 Pa. 128, 134 
A. 474; Kuhns v. New York Life Ins. Co., 297 Pa. 418, 147 A. 76; Lilly v. Metro- 
politan Life Ins. Co. [Pa. Sup.] 177 A. 779, opinion filed March 25, 1935); the 
insurer must show, not only that the answers were false in fact, but also that 
insured knew they were false when he made them (Lilly v. Metropolitan Life 
Ins. Co., supra). This could not possibly be true if the answers were not made 
by insured at all but were supplied later by some one else. The purport of the 
testimony objected to was that insured was totally unaware of the statements 
on which defendant now relies. Plainly she could not have been aware of the 
falsity of the statements if she was unaware of their very existence. The tes- 
timony was therefore clearly relevant for the purpose of negativing fraudulent 
misstatement (see Suravitz v. Prudential Ins. Co., 244 Pa. 582, 91 A. 495, L. R. A. 
1915A, 273; Skruch v. Metropolitan Life Ins. Co., 284 Pa. 299, 131 A. 186; Camp- 
don y. Continental Assurance Co., 305 Pa. 253, 157 A. 464), and its admission 
was proper. 

Defendant relies upon Rinker v. Aétna Life Ins. Co., 214 Pa. 608, 64 A. 82, 

Am. St. Rep. 773, Koppleman y. Commercial sate Ins. Co., 302 Pa. 106, 
3 A 121; and Applebaum y. Empire State Life Assurance Society, 311 Pa. 
21, 166 A. 768, in which evidence that insured made truthful answers, but that 
untruthful answers were inserted by the agent or examining physician before 
insured signed, was held to be inadmissible. Under the terms of the contracts 
there involved, however, the answers were warranties; such being the case, the 
mere falsity of the statements avoided the policies, and knowledge of their falsity 
on the part of insured was immaterial. Dinan vy. Supreme Council Catholic Mut. 


Ben. Ass'n, 201 Pa. 363, 50 A. 999; see Suravitz v. Prudential Ins. Co., supra. The 
statements which would 


answers in the instani case were not warranties, but 
avoid the policy only if they were made with knowledge of their-falsity. If 
the testimony indicated 


11 
15. 
> 


as 
, they were not even made by insured, who was hence not 
aware of their existence, she could not have known that they were false. 

Benzinger y. Prudential Ins. Co., 317 Pa. 561, 176 A. 922, is urged upon us by 
defendant as controlling the instant case. There the 


application, a copy of 
which was attached to the policy as part of the contract, contained the following 


provision: “I further agree that * * * unless the full first premium is paid by 
me at the time of making this application, the policy shall not take effect until 
issued by the company and received by me and the full first premium thereon is 
paid, while my health, habits and occupation are the same as described in this 
application.” The jury, while it returned a general verdict for plaintiff, made a 
special finding that, at the time the first premium was paid and the policy issued 
by the company, the applicant’s health was substantially worse than as described 
in the application. It was contended that the lower court erred in entering 
judgment for defendant in this state of the case, in view of the fact that plaintiff 
had produced testimony that insured signed the application in blank and that 
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the questions in it were not asked of insured by the examining physician nor 
answered by him. In rejecting this contention and holding that the testimony 
was irrelevant, we said: “The provision that the policy should not take effect 
unless the health of the insured at the date of the issuance of the policy and 
payment of the first premium 4was as described in the application was neither a 
warranty nor a representation but a condition precedent; * * * the inquiry 
is not whether the insured knew the state of his health at that time and fraudulently 
concealed it from the insurer, but simply whether, in fact, he was then in the same 
state of health as described in the application. So far as concerns this clause, the 
portions of the application describing his health are integral parts of it, and in this 
character, as distinguished from their character as representations, they are terms 
of the contract. When the insured signed in blank the paper headed ‘declarations 
made to the medical examiner,’ he was, to say the least, put on notice that negative 
answers to the questions here involved would have to be filled in, as they were. 
* Having accepted the policy as written, he was bound by its terms, and since 
the finding of the jury establishes that there was a violation of the express and 
fundamental condition that the policy should not take effect unless his health at the 
date of its issuance was as described in the application, there can be no recovery 
upon it.” Since the statements appearing in the application as attached to the policy 
were used not as representations but as part of the contract itself, no intent to 
defraud was there involved. It is obvious, therefore, that the case is not controlling 
here. As we have previously pointed out, fraud was an essential element of the 
insurer’s defense in the instant case, and the evidence that the questions in the appli- 
cation were not asked of or answered by insured was relevant to that issue and 
accordingly admissible. In Swan v. Watertown Fire Ins. Co., 96 Pa. 37, relied upon 
by defendant, the policy was likewise avoided by a breach oi its own terms, not by 
fraudulent representations or breach of warranty. 

|3, 4] Defendant contends that the evidence offered should have been excluded, 
for the reason that insured, having accepted the policy and retained it for more 
than a year, was “bound by its terms.” This contention cannot be supported, for 
it is clear that the mere fact that insured accepted and retained the policy, without 
evidence that she read it, would not establish the fraudulent intent that constituted 
a necessary feature of the insurer’s defense in the instant case. Defendant also 
argues that plaintiff was estopped to introduce this evidence because the application 
recited that insured had read the answers, that they were written as made by her, 
and that they were full, complete, and true. However, it does not appear that the 
evidence was objected to on this ground or that the question was raised in any 
other manner in the trial court, and for this reason we do not pass upon it. 

[5] It is claimed by defendant that the trial judge erred in excluding its evidence 
that insured, on her admission to the hospital shortly before she died, stated to 
one of the physicians that she had had chronic ear disease since infancy and that 
she had undergone operations for mastoid, sinus, and nasal conditions. ‘This evi- 
dence was offered for the sole purpose of showing that insured was aware of the 
falsity of the statements in the application. It is conceded by defendant, however, 
that the trial judge submitted the case to the jury on “the sole and simple issue as 
to whether or not the answers appearing oi the application offered in evidence 
appeared upon the application at the time Kate Stein signed it.” In so doing, he 
eliminated from the jury’s consideration the question whether insured knew the 
answers were false. Since this was the only issue upon which the evidence was 
offered, it is apparent that defendant was not harmed by its exclusion. 

[6-9| Defendant argues, finally, that the verdict was “so clearly against the 
weight of the evidence that it was an abuse of discretion to refuse a new trial.” 
It is true that evidence of the sort here offered by plaintiff is susceptible of great 
abuse and should be subjected to the closest scrutiny by the trial court, whose duty 
it is to grant a new trial without hesitation whenever satisfied that justice has not 
been done. But where, as here, the court in banc, after hearing the views of the 
trial judge, who saw and heard the witnesses, and is therefore better able than we 
to judge their credibility, is of opinion that a new trial should be refused, we will 
ordinarily affirm its holding. We see no reason to depart from that rule in the 
instant case. 

Judgment affirmed. 

Schaffer, J., dissents. 
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FIRST NAT. BANK OF NEW WILMINGTON, to Use of WILSON v. GETTY. 
Superior Court of Pennsylvania. July 18, 1935. 
179 Atlantic Reporter 764. 
2. INSURANCE. 


Insured’s pledge or assignment of life policy to bank prior to his death as 
collateral security gave to bank as pledgee or assignee right to collect and realize 
upon pledged or assigned policy, regardless as to who retained technical legal title. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 

3. INSURANCE. 

Whatever legal title to deceased insured’s life policy was possessed by his 
executrix was subject to all of the contract rights which bank as pledgee or assignee 
of policy had during insured’s lifetime. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 

6. INSURANCE. 

Jurisdiction acquired by court of common pleas over controversy between execu- 
trix of deceased insured and bank, as pledgee of insured, as to right to proceeds oi 
policy, was not affected by act of receiver in presenting his claim on collaterai 
note at audit of executor, since receiver properly might pursue concurrently his 
remedy in orphans’ court on principal obligation and remedy in common pleas court 
on security. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 


Appeal No. 233, Aprij term, 1935, from order of Court of Common Pleas, Law- 
rence County, No. 100, Septeraber term, 1934; R. Lawrence Hildebrand, President 
Judge. 

Assumpsit on a policy of life insurance by the First National Bank of New 
Wilmington, now to the use of R. H. Wilson, receiver of the First National Bank 
of New Wilmington, against Carrie D. Getty, executrix of the estate of Howell T. 
Getty, deceased; the issue having been framed by the trial court on a petition for an 
interpleader in a case wherein the present plaintiff was plaintiff and the Prudential 
Insurance Company of America was defendant. From an order discharging the 
petition of defendant raising question of jurisdiction, defendant appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

William McElwee, Jr., of New Castle, for appellant. 

W. Walter Braham, William D. Cobau, J. Glenn Berry, and Graham, Cobau & 
Berry, all of New Castle, for appellee. 

STADTFELD, Judge. 

This proceeding originated as an action of asumpsit in the court of common 
pleas of Lawrence county, Pa., wherein R. H. Wilson, receiver of the First National 
Bank of New Wilmington, Pa., was the use plaintiff and Prudential Insurance 
Company of America was the defendant. 

The receiver’s statement of claim discloses that the suit was brought to recover 
the sum of $2,000 alleged to be due and owing the receiver upon a policy of life 
insurance issued by the insurance company upon the life of Howell T. Getty on 
February 4, 1911. On its face this policy was made payable to the executors, 
administrators, or assigns of the insured. Howell T. Getty died March 17, 1933, 
while this policy was in full force and effect. 

The statement of claim avers that Howell T. Getty for many years prior to his 
death had been cashier of the First National Bank of New Wilmington, Pa.; that on 
May 7, 1931, about two years prior to his death, he had borrowed $15,000 from the 
bank, and as security therefor had delivered to the bank his collateral judgment 
note in that amount and pledged certain securities; that on the date of Getty’s death 
there was a principal balance of $9,667.20 unpaid on this note and that no part of 
this has since been paid; that on or about March 2, 1933, Getty wrote on the note in 
the space reserved thereon for the listing of securities deposited as collateral security 
for the debt the words “$5,000 life insurance policies,” and at the same time deliv- 
ered to the bank two life insurance policies, one of which is the policy in suit; 
that at the same time he wrote to the insurance company stating that he was 
assigning the policy in suit to the bank as collateral on a loan, and requested the 
insurance company to make the notation on its books; that Getty’s action in this mat- 
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ter was prompted by a demand of L. P. Hauschild, a national bank examiner, that 
Getty must put up additional collateral on his note, which Getty had orally promised 
to do during the latter part of February, 1933. 

The insurance policy has been in the possession of the bank or the use plaintiff 
since its delivery as aforesaid. The use plaintiff was appointed receiver for the 
bank, which had become insolvent subsequent to the happening of the matters 
aforesaid. 

The receiver based his right to recover the proceeds of this insurance policy 
from the insurance company upon the alleged assignment or pledge of the insurance 
policy as collateral security for the note. 

Subsequent to the service of the receiver’s stz _—_ of claim upon it, the 
insurance company entered its appearance by counsel, and, on September 22, 1934, 
filed a petition for an interpleader, —— its liability on the policy, but averring 
that the proceeds were also claimed by Carrie D. Getty, executrix of the estate of 
Howell T. Getty. Upon this petition, and by agreement of counsel representing the 
receiver and the executrix, the court directed that the receiver and the executrix 
interplead as to their respective rights to the proceeds of the policy, and that an 
issue be framed to try the facts wherein the receiver should be plaintiff and the 
executrix defendant. 

On October 4, 1934, the executrix filed her petition under the Act of 1925, P. L. 
23 (12 PS § 672-675), questioning the jurisdiction of the common pleas court to 
decide the plier between herself and the receiver as to their rights to the 
proceeds of the insurance policy. The court issued a rule on the receiver to show 
cause why the case should not be dismissed, to which rule the receiver filed his 
answer. Depositions were taken on the part of the executrix. Upon the petition, 
answer, and depositions so taken the question of the jurisdiction of the common 
pleas court was argued before the court in banc. 

On January 14, 1935, the court in an opinion and order by Hildebrand, P. J., 
discharged the rule and sustained the jurisdiction of the common pleas court to 
determine the rights of the parties to the interpleader to the proceeds of the policy, 
and from this order the executrix has appealed. 

The ultimate question involved in this case is whether the court of common 
pleas of Lawrence county has jurisdiction to determine, under an interpleader pro- 
ceeding, the respective rights of the receiver and the executrix to the proceeds of 
the life insurance policy. The receiver claims the proceeds under an alleged 
assignment or pledge of the policy by the insured during his lifetime as collateral 
security on an obligation now owned by the receiver. 

[1] Appellant’s claim is based on the contention that the property pledged as 
collateral security was an asset of the estate, and the jurisdiction to make distribu- 
tion thereof is in the orphans’ court, and that the common pleas court is without 
jurisdiction. 

The averment in the petition that there never was an assignment of the policy in 
question must be considered merely as a conclusion, since there is no denial of the 
averment in the statement of claim that the policy was pledged or assigned and 
delivered to the bank by Mr. Getty, and that the same was held by the bank at the 
time of the death of the said Howell T. Getty, and ever since, as collateral security 
on a note of the said Howell T. Getty to the bank. The petition further avers that 
on March 2, 1933, the date of the alleged assignment of the policy, as also in 
the latter part of February, 1933, the said Howell T. Getty was insolvent; also that 
on January 29, 1934, at a meeting on the audit of said estate, before the auditor 
appointed by the orphans’ court the said R. H. Wilson, receiver, appeared and 
presented a claim against the estate on the note for the payment of which the policy 
was part of the collateral, and that the jurisdiction of the orphans’ court had 
already attached prior to the institution of the suit of the plaintiff against the 
defendant company which was entered on July 27, 1934. 

It may be assumed, for the purpose of this appeal, that the policy was in the 
possession of the bank and had been pledged or assigned, validly or otherwise, at 
the time of Mr. Getty’s death. 

The first question for our consideration is, What was the effect of the pledge or 
assignment to the bank and the latter’s rights thereunder? 

[2] Appellant contends that, even if the policy was validly pledged or assigned 
to the bank, the title thereto was in the decedent at the time of his death and is now 
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in the appellant executrix. There is no question as an abstract proposition of law 
that upon a contract of pledge the general property in the thing pledged remains in 
the pledgor, and only a special property vests in the pledgee, and the latter acquires 
no interest in the property except as security for his debt. Regardless, however, 
as to who retains the technical legal title, a contract of pledge or a contract of 
assignment as collateral security gives to the pledgee or assignee the undoubted right 
to collect and realize upon the pledged or assigned chose in action. In 49 Corpus Juris, 
1019, it is stated: “A pledgee has the right to enforce and collect a pledged chose 
in action by suit thereon.” To same effect see Farmers’ National Bank v. Nelson, 
255 Pa. 455, 100 A. 136, L. R. A. 1917E, 506, and Muirhead v. Kirkpatrick, 21 Pa. 
237. As stated by Mr. Justice Agnew in Hanna v. Holton, 78 Pa. 334, 337, 21 Am. 
Rep. 20: “He [the pledgee of collateral security] alone is empowered to receive 
the money to be paid upon it, and to control it in order to protect his right under 
the assignment.’ 

[3] The legal title which the executrix may have to this policy is subject to all 
of the contract rights which the receiver had during Mr. Getty’s lifetime. If the 
contention of appellant be correct, then all banks and persons holding collateral 
security in the form of bonds, stocks, or personal property would be unable to 
realize on them if the pledgor or assignor should happen to die, except with the 
consent of the personal representative. In the absence of this consent, the pledgee 
or assignee would be compelled to await an audit before its right to collateral might 
be confirmed, and meanwhile the value of the collateral might be seriously impaired. 
On the other hand, if the position of appellant be correct that the title to the asset 
is in her and she is chargeable with its full value, then she would have to be con- 
ceded the right by law to dictate to the receiver when and on what terms the col- 
lateral should be realized upon. This would be contrary to the law that the receiver 
has the right to determine how the collateral shall be realized upon, and that the 
receiver is chargeable for lack of diligence in realizing thereon. Farmers’ National 
Bank of Beaver Falls v. Nelson, supra. 

[4] There is no process by which the insurance company could be brought into 
the orphans’ court and compelled to pay the insurance proceeds to the executrix. 
Cutler’s Estate, 225 Pa. 167, 73 A. 1111. It has the undoubted right to insist that 
it be sued in the common pleas court and to have determined by that court to whom 
it is liable. If the jurisdiction of the common pleas court properly attached, it is 
not ousted, even though the respective claims of the receiver and the executrix 
might under some other procedure have been properly adjudicated in.the orphans’ 
court. 

}5] The fund in question is in the orphans’ court, if at all, only because the 
executrix has seen fit to include it as an asset in the inventory which she filed. 
The receiver certainly is not bound by this action of the executrix. She has, in fact, 
never been in possession of the policy. The possession thereof was essential to a 
recovery to bring the fund into distribution. She would not be entitled to posses- 
sion except upon the payment of the note for which it was pledged as collateral. 
The actual proceeds of the policy are not even to-day in the control of the orphans’ 
court. 

In Corson’s Estate, 137 Pa. 160, 20 A. 588, 591, the orphans’ court refused to 
assume jurisdiction of a controversy arising out of a claim by a third party that 
certain assets included within the executrix’ account as belonging to decedent in fact 
belonged to the third party, the court so holding because, as it stated, “a suit in 
equity for the recovery of these securities was then pending in the court of common 
pleas, and that was the proper tribunal to settle the questions raised by the bill and 
answer. It has undoubted jurisdiction of the subject, and was proceeding in clear 
course to a decision.” 

It seems to be clear, under the authorities, that under the circumstances of the 
instant case, where the policy is in the possession of plaintiff, under a color of 
title, and never has been in the possession of the executrix, the court of common 
pleas has jurisdiction to determine the present controversy. For a full discussion 
of the cases in which the orphans’ court has jurisdiction, see opinion by Mr. Jus- 
tice Moschzisker in Williams’ Estate, 236 Pa. 259, 84 A. 848. 


[6] The jurisdiction of the common pleas court as to a determination of the 
title of the receiver to the policy in question was not affected by the act of the 
receiver in presenting his claim on the collateral note at the audit of the executor. 
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It is a familiar principle of law well stated in 49 Corpus Juris, 987, that: “Upon 
default of the pledgor in the payment or discharge of the principal obligation, the 
pledgee, notwithstanding he has taken collateral security, and has a lien thereon for 
his debt, may, in the absence of a stipulation to the contrary, proceed against the 
pledgor personally on the debt or liability secured.” This principle is recognized 
and followed in the following Pennsylvania cases: Thorn’s Case, 2 Pa. 331; Ritter 
v. Henning, 10 Pa. Super. 458; Jennings v. Loeffler, 184 Pa. 318, 39 A. 214, and it 
is immaterial that the debtor or pledgor be insolvent, Lewis v. Bank of Penn Town- 
ship, 3 Whart. 531; Brough’s Estate, 71 Pa. 460. 

In the latter of these cases which involved distribution of an insolvent’s assigned 
estate, the court states with reference to the claim of a creditor with security: “It 
is clear * * * Howard Hinchman [the creditor] was entitled to a dividend 
[from the assigned estate] on the whole balance of his account as it stood at the 
date of the assignment.” 

The receiver properly might pursue concurrently his remedy in the orphans’ 
court on the principal obligation and his remedy in the common pleas court on the 
security. He would be entitled to a distribution at the audit of the estate based 
upon the unpaid balance of his principal obligation. By proceeding at the audit on 
the note he did not thereby confer jurisdiction upon the orphans’ court to pass on 
the question of title to the policy. 

[7] The question of insolvency at the time of the pledge or assignment is not a 
matter for the consideration of the court in passing on the question of jurisdiction. 

[8] We see no error in the failure of the ccurt to specifically answer the defend- 
ant’s requests for findings of fact and conclusions of law. The proceeding pro- 
viding for preliminary determination of questions of jurisdiction is applicable only 
where there is a question of jurisdiction over the defendant or the cause of action 
for which the suit is brought, and does not furnish a short cut to a determination 
of the issues of law or fact raised by the pleadings, however clear their ultimate 
determination appears to be. Lackawanna County v. James, 296 Pa. 225, 145 A. 
817; Rutherford Water Company v. City of Harrisburg, 297 Pa. 33, 146 A. 113. 

We believe the lower court correctly disposed of the questions involved in this 
case. The assignments of error are overruled, and the order of the lower court 
affirmed. 


BULKOWSKI v. CADETS OF ST. CASIMIR OF POLISH ROMAN 
CATHOLIC UNION OF EAST PITTSBURGH. 
Superior Court of Pennsylvania. July 18, 1935. 
179 Atlantic Reporter 790. 


1. INSURANCE. 

Where beneficial insurance corporation passed resolution to pay all members in 
good standing money received by corporation for condemnation of property, insured 
who had not paid dues for more than ten years because of illness held ‘‘member” 
so as to be entitled to share in distribution of fund where policy excused member 
from paying dues while sick and insured had never been suspended. 

(For other cases, see Insurance, Dec. Dig. § 694[1].) 

2. INSURANCE. 

Where beneficial insurance corporation passed resolution to pay all members in 
good standing money received by corporation for condemnation of property, voting 
of voluntary contribution to insured who had not paid dues for more than ten 
years because of illness was not inconsistent with insured’s right to share in dis- 
tribution of fund so as to bar insured’s right thereto, where insured had never beez 
suspended and policy excused member from paying dues during illness. 

(For other cases, see Insurance, Dec. Dig. § 694[1].) 

Appeal No. 60, April term, 1935, from judgment of County Court, Allegheny 
County, No. 143 of 1933; Sara M. Soffel, Judge. 

Assumpsit by Stanley Bulkowski against Cadets of St. Casimir of the Polisi: 
Roman Catholic Union of East Pittsburgh to recover a distributive share in a fund 
arising from the condemnation of the defendant’s real estate. From a judgment for 
plaintiff for $332.27, defendant appeals. 

Affirmed. 
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Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Harry J. Nesbit and M. E. Evashwick, beth of Pittsburgh, for appellant. 

Leo Kostman, of Pittsburgh, for appellee. 


OZANICH v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. July 18, 1935. 
180 Atlantic Reporter 67. 
4. INSURANCE. 


In construing group life policy, policy contract included group policy and 
individual certificate of insurance. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

5. INSURANCE. 

In action on group policy covering employees of car company, evidence that 
prior to death of insured company introduced plan of distributing work whereby 
each employee worked only part time, depending on amount of available work, held 
admissible. 

(For other cases, see Insurance, Dec. Dig. § 651[1].) 

6. INSURANCE. 

Rights of insured under group policy held determined by his status as employee 
at time of his death. 

(For other cases, see Insurance, Dec. Dig. § 585{1].) 

7. INSURANCE. ; } 

Unauthorized action of company shop accountant in sending notice to insurer 
that insured’s employment by company had ended held not to terminate rights of 
insured under group policy, where policy did not bear out accountant’s construction. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

8. INSURANCE. 

Evidence that insured worked on December 14, 1932, that he reported for work 
every morning until he became ill on December 28th, although prevented from work- 
ing by company’s plan of distributing work, that he died January 4, 1933, while com- 
pany owed him wages, which his wife received on surrender of brass check, such 
checks being issued to all employees and taken up on their discharge, and that 
premium was paid for December, held to warrant finding that insured was employed 
at his death and that his beneficiary was entitled to recover on group policy. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

Appeal No. 206, April term, 1935, from judgment of County Court, Allegheny 
County, No. 724 of 1933; Samuel J. McKim, Judge. 

Assumpsit on a group life insurance policy by Francis Ozanich against the 
Metropolitan Life Insurance Company. Verdict for plaintiff. From a judgment 
non obstante veredicto, plaintiff appeals. 

Reversed and rendered. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Abraham Fishkin, of Pittsburgh, for appellant. 

D. C. Jennings, of Pittsburgh, for appellee. 

Ket.er, President Judge. 


[1-3] This was an action of assumpsit on a group life insurance policy, issued 
by the defendant company, insuring employees of the Pressed Steel Car Company 
and its subsidiaries, and on the certificate of insurance issued under the terms and 
conditions of said policy to John Ozanich, an employee of said latter company, 
brought by “Francis” Ozanich, the beneficiary named in said certificate and the 
wife of the insured employee. A verdict was rendered in favor of the plaintiff for 
the amount of the certificate of insurance. The court subsequently entered judg- 
ment in favor of the defendant non obstante veredicto, on the ground that evidence 
of a custom of the Pressed Steel Car Company relative to the employment of its 
workmen during the depression since 1930, which conduced to the verdict for plain- 
tiff, had been improperly received, and with this evidence excluded the defendant 
was entitled to binding instructions. The judgment must be reversed. If the evi- 
dence was improperly admitted, the remedy was to grant a new trial. The record 
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at the close of the trial determines the right of the court to enter judgment non 
obstante veredicto under the Act of April 22, 1905, P. L. 286, as amended by Act 
April 9, 1925, P. L. 221 (12 PS § 681 et seq.). If on consideration of the evidence 
in that record it appears that binding directions for either party would have been 
proper at the close of the trial, the court may enter judgment later with the same 
effect, provided a point for binding instructions was presented by that party. Dalmas 
v. Kemble, 215 Pa. 410, 413, 64 A. 559. But the court cannot eliminate evidence 
that was material in securing the verdict, and then enter judgment non obstante 
veredicto with that evidence out of the record. If it erred in the admission of evi- 
dence affecting the verdict, its only course is to grant a new trial. For this reason 
the judgment in this case would, in any event, have to be reversed. But we are also 
of opinion that the evidence referred to was properly received in evidence, was 
relevant, competent, and material, and with the other evidence in the case was sufh- 
cient to sustain the verdict for the plaintiff, and that judgment should be entered on 
the verdict. 

The group policy in suit, No. 2435G, was issued on December 31, 1934. It pro- 
vided initial insurance for 3,753 employees; called for an initial monthly premium of 
$4,367.85, and carried total initial insurance of $4,596,000. A certificate, No. 2471, 
was on the same date issued to John Ozanich, an employee of Pressed Steel Car 
Company insuring him for $1,000, under and subject to the terms and conditions of 
group policy No. 2435G, payable to “Francis Ozanich,” as beneficiary, “if death 
occurs while the employee is in the employ of the employer and while said group 
policy is in force.’ The group policy was unquestionably in force when Ozanich 
died. 

The policy and certificate provided that in case of the termination. of the insured 
employee’s employment, for any reason whatever, the insured employee should be 
entitled to have issued to him by the insurance company, without evidence of insur- 
ability, and upon application made to the insurance company within 31 days after such 
termination, and upon payment of the proper premium applicable, a policy of life 
inisurance in any one of the forms customarily issued by such company, except term 
insurance, in an amount equal to the amount of his insurance under said group 
policy at the time of such termination. This clause, while not directly applicable in 
this case, shows that the policy contemplated notice to the employee, as well as to 
the insurance company, of any action on the part of the employer terminating his 
employment. The policy and certificate also provided for total and permanent dis- 
ability benefits; but they are not involved in this case, for there was no such per- 
manent disability as was contemplated in the policy contract. 

[4] The policy contract in suit includes not only the group or master policy, but 
also the certificate of insurance issued to the employee, for in it, alone, does the 
name of the beneficiary appear. Turley v. John Hancock Mutual Life Ins. Co., 315 
Pa. 245, 173 A. 163. 

The policy contract calls for payment of monthly premiums in advance, based 
on the number of employees insured at the time, their ages, etc. These premiums 
are payable to the insurance company by the employer, but the cost is borne by both 
employer and employee; at least 25 per cent. of the premium must be paid by the 
employer, and the balance is deducted from the employees’ wages. New employees 
may be insured upon notice and application to the company, and their insurance 
takes effect on the first or sixteenth day of the calendar month following the date 
of such application and the payment of premium. A grace of 31 days is allowed 
the employer for the payment of every premium after the first, during which time 
the insurance shall continue in force. An average premium rate per thousand dol- 
lars was determined by dividing the premium due on the date of issue of the policy 
by the number of thousands of dollars of insurance then issued. Thereafter, 
monthly premiums per thousand dollars of insurance, for all employees insured or 
becoming insured, irrespective of age, were computed at such average rate until 
recomputed as provided in the policy. In other words, the monthly premium paid in 
advance was based on the average monthly rate of premium for all insured employees, 
as thus computed. 


The policy also provided that not later than the 21st day of every month the 
employer should report to the insurance company the names of all employees who 
had ceased to be in its employ since the 21st day of the preceding calendar month, 
together with the date when each such employee left said employment, and the 
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insurance should be discontinued as of the exact date such employee left the employ 
of the employer. But lay-off or leave of absence, of three months or less, should 
not be considered a termination of employment within the meaning of the policy 
unless notification to the contrary should have been given within 31 days after the 
date when such lay-off or leave of absence commenced. There was no evidence 
that such notification was ever given in this case. 

The policy also provided for adjustment of premiums due to discontinuance oi 
insurance, etc.; and for the keeping by the insurance company in card index form 
of a register which should show the names of all employees insured under the policy, 
and the amount of insurance on each of such employees; and contained the follow- 
ing clause: “Copy of said Register, as of the date of this policy, is furnished to the 
employer herewith and made a part hereof, [that is, of the policy], and copies of 
entries in said Register subsequent to said date will be furnished by the Company to 
the Employer and will thereupon become a part hereof.” 

There are many other provisions which throw some light on the policy and its 
interpretation, but we think those already mentioned are sufficiently explanatory. 
There is nothing in the rest in conflict with what we have stated. 

John Ozanich was unquestionably an employee of the Pressed Steel Car Com- 
pany on December 31, 1924. He admittedly remained such an employee up to and 
including December 14, 1932. ‘There is no competent proof in the case that follow- 
ing that date he was discharged, or that his employment was ever terminated by 
himself or his employer, within the meaning of the policy, or that he was even “laid 
off,” prior to his death on January 4, 1933. 

The group policy was admittedly in full force when Ozanich died. The premium 
covering his-insurance was paid by his employer in advance for the month of 
December. If any errors had been made by the employer in calculation and remit- 
tance, they were and are subject to adjustment. The only question at issue, then, 
was whether Ozanich’s death occurred while he was in the employ of the Pressed 
Steel Car Company. He had been continuously employed from December 31, 1924, 
to December 14, 1932. The foreman of the employer, a witness called by defendant, 
admitted that John Ozanich worked for the company on December 14, 1932, and no 
one testified that he had thereafter been discharged or had been notified that he 
was no longer in the employ of the company. 

We come now to the testimony which was admitted on the trial and which the 
court subsequently felt had been erroneously received. 


When the depression came in 1930, the Pressed Steel Car Company put into 
effect a practice respecting the distribution cof work to its employees. It did not 
have sufficient work to keep all of its employees on continuous steady work, and it 
endeavored to distribute such work as it did have among its employees in the fol- 
lowing manner: Each employee had a brass check with his employment number 
stamped on it, which he was entitled to keep until discharged, and which, when pre- 
sented, secured his admission to the works. Each employee had also a time card, 
which, as long as he was not discharged, was left in a rack kept in the office for 
that purpose and was punched each day he reported for work. The employees 
reported daily at the plant, and when work was slack it was divided among as many 
as could be used to advantage, and the rest were sent away for the day. The next 
day this was repeated and one who did not work the first day might be put to work 
the second day. Thus, day by day, for several years the employees received “stag- 
gered” employment, as far as the work went, and theiy employment was not ter- 
minated as long as their brass checks were not taken from them and their time cards 
not taken from the rack. They might work only one or more days in a fortnight, 
but they were still in the employ of the company (see Romig v. Champion Blower 
& Forge Co., 315 Pa. 97, 172 A. 293), and covered by the defendant’s insurance pol- 
icy, for their share of the advance premiums for the month was deducted from the 
money earned by them from their wages for labor, and paid to the defendant com- 
pany with the employer’s contribution to the expense. 

[5] This was, of course, not a “custom,” as that term is strictly used in connec- 
tion with a trade custom. It did not have to be. It was rather the employer’: 
“practice” or “method” of distributing work. It applied to no company but the 
Pressed Steel Car Company. But it was proved by a number of Ozanich’s fellow 
workmen and was not only not disproved by the defendant but was corroborated by 
its witness, the foreman. It was not essential that the insurance company should 
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know about the practice, for they had no concern with how the employer distributed 
or “staggered” its work among its employees, provided they actually were in its 
employ and their premiums for insurance were paid. Hence we see no error in 
admitting evidence of this practice of distributing work. That the amount of work 
that each employee got was uncertain and dependent on the necessities of the period 
and the peculiar suitability of each employee did not render it less of an employment 
than if every man had worked for one or twe days a week as in the Romig Case. 
Each employee who thus received work as it might be allotted to him was still an 
employee, within the meaning of the policy, for whom the employer was paying 
monthly premiums of insurance, partly out of his wages and partly out of the com- 
pany’s funds, until he was notified that his employment was terminated and his brass 
check taken away and his time card removed from the rack, or other method of dis- 
charge or termination of employment put into effect. None of these things was 
ever done to this insured. 

Ozanich worked on December 14, 1932. The next day he came back, but was 
given no work. Nor was he told that he was discharged or his employment ended. 
He reported every working day from December 15 up to December 28, but was 
given no work; nor was he told not to come back, or that he was no longer in the 
company’s employ. Although not actually working, he remained as much of an 
employee as he had been during the first half of the month; and his employment for 
that period is admitted. On December 28, 1932, he was taken sick, and died on 
January 4, 1933. When he died the company owed him wages of $7.84 after deduct- 
ing 75 cents for his insurance. This $7.84 his wife got by surrendering his brass 
check. 

[6] His death, of course, fixed his status, and the plaintiff’s right of recovery 
depends on his rights at that time. Anything his employer might do thereafter 
would have no effect on his rights as they existed when he died. 

It appears that one Elliott, shop accountant for the employer, seeing that 
Ozanich had earned no wages during the last two weeks of December, 1932 (the 
employer paid wages semimonthly), sent in word to the insurance company, defend- 
ant, that Ozanich’s employment had terminated on December 15, 1932. It does _ 
appear from the testimony when this notice was sent, or when it was received, 
at all, by the insurance company. The evidence is barren on that subject. It iS 
clear from Elliott’s testimony that it was not sent until after the end of December; 
for his reason for believing that Ozanich was no longer employed was that he had 
not worked the last two weeks of December. There is nothing in the record to 
how that the notice was sent prior to Ozanich’s death. 

[7] It was not shown that Elliott took this action by direction of any superior; 
or that he had authority to terminate any employee’s employment. No one in 
authority had notified him of Ozanich’s discharge or of the termination of his 
employment. Elliott said he considered Ozanich’s employment ended, because he 
drew no pay for two weeks, which he thought was equivalent to a “lay-off.” But 
the policy itself provides that a “lay-off” for less than three months shall not be 
deemed a termination of employment within the meaning of the policy. The con- 
clusion that Ozanich had been dropped from the rolls was, apparently, Elliott’s 
own idea. There is no evidence that he received any orders from the company’s 
officers to that effect. Elliott testified to his construction of the policy, what he 
considered was the result of Ozanich’s failure to get work for two weeks; not to 
the orders of the company on that point. No instructions to that effect were shown 
to have been given him. The policy does not bear out his construction. The plain- 
tiff is not concluded by his erroneous interpretation. Szczygielski v. Travelers’ Ins. 
Co., 114 Pa. Super. 352, 174 A. 662. If his testimony be considered as a statement 
of the “practice” of the company, it was in the same category as the evidence of 
plaintiff’s witnesses, and was for the jury. 

Henry Prinz, the foreman, did not testify that Ozanich was discharged or his 
employment terminated on December 15, 1932; or even that he was laid off on that 
day. He testified, in answer to a question by defendant’s attorney: “Q. What hap- 
pened at that time [December 14, 1932] in regard to the question as to whether or 
not men were laid off from work? A. Well, on that particular day I just told, like 
the rest of the men, to come around, and I says ‘see if you have any work’: if we 
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have work we give them work, if we have no work they have to go home; we 
couldn't tell a man a definite statement he should come to work because we didn’t 
know when we would be working ourselves.” 

the “register” ot the insurance company was not produced at the trial showing 
when Ozanich’s employment was terminated. Nor was the copy furnished by the 
insurance company to the employer offered in evidence. No one testified for the 
defendant that E!liott’s notice was received by it, or when it was received. 

If Ozanich was an employee within the meaning of the policy, on January 4, 
1933, when he died, and there was evidence to support that view, nothing that 
Elliott may have done thereafter from a mistaken notion as to the construction oi 
the policy could affect the plaintiff's rights. 

The premium on Ozanich’s insurance was paid for the month of December, 
1932. If he died within the grace period of 31 days, following January 1, 1933, his 
beneficiary would still be entitled to be paid. The insurance company did not prove 
up to what date his insurance was paid by his employer. In any event it came 
within the 3l-day grace period allowed for its payment, and can be collected from 
the employer if it has not already been done. The employer had in its hands more 
than sufficient of Ozanich’s money to pay his insurance. 

This case is not, in its facts, like any of the cases relied on by the appellee. 
In all of them there was evidence of a termination of the employee’s employment 
long before his death, and no satisfactory evidence of his reemployment and reinsur- 
ance. 

Here we have unquestioned admission by the defendant company that Ozanich 
was employed and worked as late as December 14, 1932. We have evidence given 
by plaintiff's fellow workmen, corroborated by defendant’s witness, the foreman, 
of the practice used by the employer in distributing its work among its employees, 
under which there was ample evidence for the jury to find that he remained in the 
employ of his employer up to the day of his death. There is no proof of his dis- 
charge, no evidence of any notice being given him that his employment had ceased 
or was terminated, at most nothing but a temporary “lay-off” for two weeks, and 
notice of this was not even shown, and a lay-off less than three months long by the 
very terms of the policy did not constitute a termination of employment. The policy 
does not bear the construction or interpretation of Elliott, that Ozanich would have 
to have been reinstated as an insured employee if he had been assigned work after 
December 31. The policy does not so provide. If Elliott sent in to the defendant 
insurance company notice of Ozanich’s leaving Pressed Steel Car Company’s employ, 
and there is no definite proof in the case when he did this, or that it was ever 
received by the defendant, it was done after this plaintiff's rights had accrued under 
the policy, and they could not be affected by his improper and incorrect interpretation 
of the policy and of her rights under it. 

No action by Elliott or the employer, after Ozanich’s death, which was not 
warranted by a correct construction of the policy, could have any effect on the 
plaintiff's rights. 

[8] We are of opinion that there was ample evidence to support a finding by 
the jury that Ozanich was an employee of the Pressed Steel Car Company, within 
the meaning of the policy, on the day of his death, January 4, 1933; that admittedly 
he was in their employ on December 14, 1932, and was not thereafter discharged; 
and that the action of Elliott in notifying the insurance company after his death 
that his employment had ceased on December 15, 1932, was not based on the facts 
and could not affect the plaintiff's rights as beneficiary under the policy. 

The assignment of error is sustained. The judgment is reversed and is now 
entered for the plaintiff on the verdict. 


Duval v. Metropolitan Life Ins. Co., 82 N. H. 543, 136 A. 400, 50 A. L. R. 1276; Nelson 
v. Etna Life Ins. Co., 115 Pa. Super. 15, 174 A. 624; AStna Life Ins. Co. v. Lembright, 32 Ohio 
App. 10, 166 N. E. 586; Kowalski v. Etna Life Ins. Co., 266 Mass. 255, 165 N. E. 476, 63 
A. L. R. 1030; Magee v. Equitable Life Assur. Soc., 62 N. D. 614, 244 N. W. 518, 85 A. L. R 
1457; Steffen v. Equitable Life Assur. Soc. (Mo. App.) 64 S.W.(2d) 302. : 
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JANSEN. v. TYLER.-et al. 
Supreme Court of Oregon. -July 30, 1935. 
47 Pacific Reporter (2d) 969, 
1. INSURANCE. 

Creditor seeking to recover from estate proceeds of insurance policies on theory 
that all premiums thereon had been paid by funds embezzled. from creditor he ld 
not to have sustained burden of showing that premiums had been paid from funds 
<n which had been appropriated wrongfully by deceased except as to two 
policies 


(For other cases, see Insurance, Dec. Dig. § 59 2.) 
2. INSURANCE. 

Generally, where person has embezzled funds and used them for payment of 
premiums for life insurance a trust is created in favor of person from whom they 
were embezzled, and latter is entitled to such proportion of total insurance as 


amount of premiums which have been paid from embezzled funds bears to total 
amount of premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 592.) 

3. INSURANCE. 

Creditor, whose funds were embezzled by deceased and used in paying pre- 
miums in taking out insurance policies, held entitled to recover such proportion of 
the total insurance as the amount of premiums paid from embezzled funds bears 
to total amount of premiums paid, as against contention that title to policies vested 
in beneficiaries thereof free from any trust under statute, since money so used by 
deceased did not belong to him and beneficiary could have no equitable claim to 
proceeds of policies (Code 1930, § 46-514). 

(For other cases, see Insurance, Dec. Dig. § 592.) 

In Banc. 

Appeal from Circuit Court, Multnomah County; Hall S. Lusk, Judge. 

Action by Harrie A. Jansen, receiver of the Municipal Reserve & Bond Com- 
pany, against Susan B. Tyler, individually and as executrix of the last will and 
testament of William Anson Tyler, deceased, and acting executrix of his estate in 
Multnomah county, and others. From an adverse judgment, plaintiff appeals. 

Modified and affirmed. 

W. C. Bristol and E. R. Harvey, both of Portland (W. C. Bristol and Man- 
ning & Harvey, all of Portland, on the brief), for appellant. 

A. E. Clark, of Portland (Clark & Clark, Blaine B. Coles, and R. R. Bulli- 
vant, all of Portland, on the brief), for respondents. 

KIZER v. WOODME :N OF THE WORLD. No. 14106. 
Supreme Court of South Carolina. July 9, 1935. 
180 Southeastern Reporter 804. 
1. INSURANCE. 


If statement in insurance contract is a warranty, its falsity amounts to an 
express breach of contract, regardless of good faith and honest purpose of insured, 
but if construed as representation, falsity of statement may render contract void- 
able only when it is shown to have been material to risk and knowingly made. 

(For other cases, see Insurance, Dec. Dig. §$ 256[2], 268.) 

2. INSURANCE. 

A “representation” is usually made in proposing a contract of insurance, 
whereas a “warranty” is made when it is a part of the completed contract, either 
expressly inserted therein, or appearing therein by express reference to statements 
expressly made a part thereof. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

INSURANCE. 

Statement as to status of his health made by insured at time of making appli- 
cation for reinstatement of policy after lapse held a warranty and not a repre- 
sentation, in view of use of word “warrant” throughout statement and provisions 
of constitution, laws, and by-laws of insurer relative to reinstatement of members, 
and hence court, in action by insured for disability benefits under policy, properly 
refused to allow insured to show good faith in making statement. 

(For other cases, see Insurance, Dec. Dig. § 265.) 
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4. INSURANCE. 

In action upon fraternal life policy for disability benefits where insured tes- 
tified that he did not have prostatic trouble, or any of troubles from which he was 
claiming total disability, at time he made statement as to good health in applica- 
tion for reinstatement after lapse, whether insured did in fact have any bodily dis- 
ease at such time held for jury, notwithstanding physician testified he had been 
treating insured at that time for a chronic prostatitis. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Common Pleas Circuit Court of Orangeburg County; M. M. 
Mann, Judge. 

Action by P. C. Kizer against the Woodmen of the World. Judgment for 
defendant, and plaintiff appeals. 

Remanded for new trial. 

M. E. Zeigler, of Orangeburg, for appellant. 

Lide & Felder, of Orangeburg, for respondent. 


THOMPSON vy. TNA LIFE INS. CO. OF HARTFORD, CONN. No. 14112. 
Supreme Court of South Carolina. July 18, 1935. 
180 Southeastern Reporter 880. 
1. INSURANCE. 

In action upon group policy for total and permanent disability benefits, evidence 
as to a specific injury received prior to development of total disability held prop- 
erly admitted. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

3. INSURANCE. 


In determining whether insured was totally and permanently disabled within 
group policy, proper inquiry was not whether insured performed his work after 
injury satisfactorily in light of efficiency of other workmen, but whether he was 
unable to do substantially all of the material acts necessary to prosecution of his 
business or occupation in substantially his customary and usual manner. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. 


In action upon group policy for total and permanent disability benefits, phy- 
sician who had examined insured and had diagnosed his condition as psychoneu- 
rosis held properly permitted to read in evidence statements made to him by 
insured at such time, since they were admissible on theory they characterized state 
of insured’s mind, especially where insured’s attorney had stated at trial that evi- 
dence was introduced only to show upon what doctor based his diagnosis, and 
insured was present, testified, and was cross-examined by insurer. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

5. INSURANCE. 

Whether plant foreman was totally and permanently disabled within disability 
clause of group policy by a psychoneurotic condition allegedly resulting from an 
eye injury held for jury, notwithstanding foreman worked continuously at usual 
job for over two years after injury and for month and a half after cancellation of 
policy, in view of testimony showing his increasing inability to discharge regular 
duties, and that coemployee aided him in performance of work. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

6. INSURANCE. 

Term “total disability,” as used in disability clause of policy, is a relative term, 
depending upon occupation of person involved and circumstances of each case, and 
should not be construed literally. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

7. INSURANCE. 

_ Mere denial, by insurer, of allegation of insured, suing upon group policy for 
disability benefits, that satisfactory evidence of disability had been furnished as 
required by policy, without pleading or introducing of evidence to show failure to 
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furnish proofs, held insufficient to raise issue whether insured had furnished 
required proofs, since forfeiture is affirmative defense, to be proved by insurer. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 

Appeal from Common Pleas Circuit Court of Marlboro County; J. Henry 
Johnson, Judge. 

Action by Joseph Herbert Thompson against the AEtna Life Insurance Com- 
pany of Hartford, Conn. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Henry E. Davis, of Florence, for appellant. 

Bennett & Carroll, of Bennettsville, for respondent. 

FISHBURNE, Justice. 

The plaintiff, as one of the employees of J. L. Anderson, of Cheraw, S. C., 
brought this action on a group policy of insurance issued to Anderson by the 
defendant for the benefit of the employees in his veneer mill at Cheraw, S. C. 
Under the terms of the policy each employee was insured to the amount of $1,000, 
to be paid either at his death or to the employee personally in the event he should 
become totally and permanently disabled before attaining the age of 60 years, and 
while insured under the policy. The insurance contract was originally issued on 
September 16, 1925, and was canceled on November 15, 1933. 

In his complaint the plaintiff alleged that while in the employ of J. L. Ander- 
son he became totally and permanently disabled within the meaning of the terms 
of the policy prior to November 15, 1933, and sought to recover the sum of $1,000, 
actual damages therefor. 

A second cause of action was set out in the complaint, based upon fraudulent 
breach of contract, but it is not necessary to consider this phase of the matter, for 
the reason that at the conclusion of the plaintiff’s testimony a verdict was directed 
in favor of the defendant on this cause of action. 


The defendant denied all the material allegations of the complaint, and set up 
by way of an affirmative defense that the group policy upon which the action is 
based was issued by the defendant on the employees of J. L. Anderson on Septem- 
ber 16, 1925, and canceled on November 15, 1933; that the plaintiff continued in 
the employ of Anderson, and worked long after the cancellation of the said group 
policy upon which his action is based, during all of which time he was not totally 
disabled; therefore he could not have become totally and permanently disabled dur- 
ing the continuance of the insurance as required by the terms of the disability 
clause. It is conceded by the appellant that the premium payment made by the 
plaintiff in November, 1933, under his testimony was applicable to the policy sued 
upon, and continued it in force at least through December 16, 1933. 


The cause was heard at Bennettsville before his honor, Judge J. Henry John- 


son, and a jury, resulting in a verdict in favor of the plaintiff for $1,000 on his 
first cause of action. 


At the close of plaintiff’s testimony the defendant made a motion for a directed 
verdict in his favor, which was refused as to the cause of action for actual dam- 
ages. After the announcement of the verdict, and before the jury was discharged 
the defendant renewed its motion for a directed verdict on the first cause of 
action, which, being refused, the defendant then made a motion for a new trial, 
which was likewise refused. 


That portion of the provision of the policy upon which suit is brought, per- 
tinent to the issues presented here, reads as follows: “If any employee, before 
attaining the age of sixty years and while insured hereunder, becomes totally dis- 
abled and presumably will thereafter during life be unable to engage in any occu- 
pation or employment for wage or profit, or shall meet with the entire and irre- 
coverable loss of the sight of both eyes or of the use of both hands or both feet 
or of one hand and one foot, such employee shall be deemed to be totally and per- 
manently disabled.” 


It appears from the testimony introduced on behalf of the plaintiff that he was 
a skilled, capable, and industrious workman, employed at Cheraw, in the veneer 
plant of J. L. Anderson, and had been so employed for a period of 12 years con- 
tinuously, prior to January 1, 1934, and for the last six years of his employment 
he occupied the position of foreman in the lathe room. This was the only kind of 
work he was skilled and trained in doing. It constituted his sole and customary 
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method of making a living for himself and his wife and two children, and he was 
not skilled in any other line of work. 


It will be borne in mind that the policy of insurance under which the plaintiff 
sued was canceled on November 15, 1933 (although valid and effective until Decem- 
ber 16, 1933), so that the real and vital question for the court to determine in this 
case is whether there was. sufficient competent evidence to be submitted to the jury 
in support of the allegations that the plaintiff was totally and permanently disabled 
while the policy in suit was in effect. We shall also pass upon other questions 
made by the exceptions. 

In October, 1931, while engaged in working one of the lathe machines, a small 
piece of steel broke from some part of the machinery, and was projected into his 
left eye, in consequence of which he lost the eye. By reason of this injury he 
was unable to continue his work for about five weeks, at the end of which time he 
returned to the mill and worked there continuously until January 1, 1934, except 
for a period in March, 1932, when he suffered an attack of influenza which inca- 
pacitated him for a short while. 

The testimony for the plaintiff shows that he relates the commencement of his 
permanent and total disability to the date of the injury to his eye; that is, in 
October, 1931. The evidence shows that following this injury the plaintiff developed 
a nervous condition, culminating in “spells” at the end of each work week, and 
which grew gradually and progressively worse throughout the years of 1932 and 
1933. He became nervous and irritable, and was obsessed with the fear that he 
would do some physical injury to his wife and children. This fear became so 
intense during the period referred to that at his request such dangerous instru- 
mentalities as axes, knives, and scissors were hidden when he was in the house. 

The testimony of Mrs. Thompson, plaintiff’s wife, shows that plaintiff com- 
plained of headache all the time, was nervous and irritable from the period com- 
mencing with the injury to the eye until finally the children could not come into 
the house because the noise they made distracted him, and that it was almost 
impossible for her to stay in the house with him as the end of each week 
approached; that his physical and mental deterioration became so acute that on 
January 1, 1934, she persuaded him to stop work. It is in testimony that prior to 
his voluntarily quitting work on January 1, 1934, he continuously made threats 
against his wife and his children, and would walk the floor and the streets at night. 

Doctor Kenny, a local physician who treated him in January, 1934, testified to 
his mental hallucination with reference to nervous fears, his despondency; that he 
was “sick in the brain,” and that he was suffering from an acute attack of psycho- 
neurosis when the doctor saw him in January and February; that when he attended 
him he presented all the appearances of a crazy man, and was totally and wholly 
unfit for work in the capacity of a machinist foreman. Dr. Kenny attributed his 
mental condition and illness to a physical basis, existing prior to his examination. 
He described psychoneurosis as “where you have a lot of fears and horror and 
dread, and he can’t get it out of his head.” He further stated that the plaintiff 
discussed his symptoms with him fully, and also his mental condition, stating that 
he was afraid that he would kill his wife and his children. The doctor also tes- 
tified that the plaintiff might have lucid intervals, and that he might improve and 
even do some work, but the witness refused to venture the assertion that the plain- 
tiff would return to a normal condition. 


The witness Wilson, who was a general machinist in the J. L. Anderson 
veneering plant, testified: That following the injury to his eye plaintiff was unable 
to perform his work as foreman in the plant in substantially his customary and 
usual manner; that after this injury the plaintiff would fail in his work toward 
the last of each week, and that noticing this condition he would assist him; that 
this inability on the part of the plaintiff to perform his work became much worse 
about the fall of 1933, and especially in October and November of that year. 

The witness H. H. Griffin, a brother-in-law of the plaintiff, who lived at Ben- 
nettsville, testified with reference to the plaintiff, in part, as follows: “After he 
got his eye put out, I know that he never has been exactly the same, still he was 
not seriously ill then; but as time went on, I will say about the middle of last 
September (1933), or in September, I would go to Cheraw the week-end and get 
him and bring him here to stay with me. He seemed to be very nervous and shot 
all to pieces. I didn’t go every week-end, but two or three times a month.” 
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About the middle of January, 1934, the plaintiff, upon his own initiative, was 
admitted to the State Hospital in Columbia, where he remained, with one inter- 
mission, for a period of three months. While there he was especially under the 
care of Dr. Herger. 

Dr. Herger testified that the plaintiff was at that time suffering from psycho- 
neurosis, psychothenic type; that the plaintiff had the most extreme form of this 
disease; and that-in his opinion he was an insane and dangerous man. He stated 
further that the injury to or loss of the eye suffered by plaintiff might have acted 
as an exciting factor in bringing on his mental trouble; that no change had taken 
piace in the condition of the plaintiff between the time he was first admitted to the 
hospital and when he was admitted for the second time. Dr. Herger stated that 
in his opinion plaintiff was totally disabled when he examined him in January, 
1934, and that from the history of the case, and based upon his examination of the 
patient, this total disability must have existed for some months prior to that time. 
He could not say positively if the disability would be permanent, but testified that 
the plaintiff might improve somewhat, or that he might become worse and worse. 

The exceptions made by the appellant present five questions, which we will 
discuss in the order in which they appear in its brief: 

[1] 1. In a suit for total disability under an insurance policy, was it proper to 
introduce evidence as to a specific injury received prior to such total disability? 

This question is settled adversely to the contention of the appellant in the case 
of Marshall v. Kansas City Life Insurance Company, 171 S. C. 321, 172.S. E. 504, 
506, where the court said: “It is true the insured lost only one hand but, in our 
opinion, the fact that he did not lose both hands or one hand and one foot did not 
preclude him from recovering under the policy for total and permanent disability, 
if the facts in the case, to be determined from the testimony, which was a jury 
question, show that he had by loss of one hand or in some other way become totally 
and permanently disabled, within the meaning of the provisions of the policy, under 
the rule declared in the case of McCutchen v. Pacific Mutual Life Insurance Com- 
pany, supra [153 S. C. 401, 151 S. E. 67], and Davis v. Metropolitan Life Insurance 
Company, supra, [164 S. C. 444, 162 S. E. 429].” 

2, 3] 2. Was it proper to allow a coemployee to testify as an expert as to 
the manner in which the injured performed his duties when coemployee was not 
an expert and had no control whatever over such insured? 

There is no merit in the exceptions raising this point. After the so-called 
expert testimony of the witness Wilson was elicited, his later testimony along 
similar lines fell within the range of common experience and observation, and was 
properly admitted. The defendant suffered no prejudice by the admission of this 
testimony. 

Besides, the real question is not whether the plaintiff performed his work 
satisfactorily in the light of the efficiency of other workmen, but, rather, whether 
he is unable “to do substantially all of the material acts necessary to the pros- 
ecution of the insured’s business or occupation, in substantially his customary and 
usual manner.” McCutchen v. Life Insurance Company, 153 S. C. 401, 151 S. E. 
67, 71. 

We can see no objection to this witness testifying to the actual state of facts 
from his knowledge. 

3. The third question raises the same issue as the question which we have just 
discussed, and what we have said with reference to it also disposes of the third 
question. 

[4] 4. Was it error for Dr. Herger to read in evidence the statements made to 
~~ by the plaintiff at the time he examined him at the State Hospital in Colum- 
Naf 

“Tt is well settled, that what a patient has said of his own feelings, pains, etc., 
while afflicted with a disease which is the subject of judicial decision, may be told 
by the witness, and is competent evidence. Such expressions are the indications 
or symptoms of the disease itself; and cannot be separated from it. A dumb 
patient would writhe and point to the seat of his pain; while one, who spoke, 
would indicate the same thing in words. In such cases, the words or gestures, are 
equally the signs of the disease felt by the patient. They are both acts, or parts, 
in the detail of the disease which we seek to discover; and come within what is 
well understood by the res geste—the thing in all its exhibitions.” McClintock v. 
Hunter, Dud. 327, 328 (1838), per Richardson, J. 
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““* * * Even insanity may be shown by proof of relevant unsworn statements. 
Not as proof of the truth of what is said, but as characterizing the mind from 
which they emanate (italics ours), are such utterances regarded as evidentiary. 
They are as probative as any other conduct raising the same inferences would be.” 
Chamberlayne on Evidence, vol. 4, § 2641, p. 3604. 

“* * * Should it appear that the declarations were made post litem motam to 
an attending physician or to a skilled medical observer for the purpose of enabling 
the latter to testify as a witness for the declarant, the inference of trustworthiness 
largely disappears or is even reversed, the declarations being rejected by careful 
administrators as unreliable. * * *” Id., § 2635, p. 3593. 

But there is nothing here to indicate that the plaintiff in making these state- 
ments to the doctor was actuated by any such calculated duplicity as is suggested 
in the foregoing rule. The opposite is suggested. 

“Where the question is as to the effect of an injury upon the mind of plaintiff, 
it is competent to show his mental status before the injury, and also to show his 
mentai status continuously from and after the injury. In order to establish such 
status, it is not necessary that a single witness shall be able to testify as to the 
entire time. It is sufficient that the evidence as a whole shall afford such facts as 
will enable the jury to form a judgment in the matter. Evidence as to plaintiff's 
mental condition after the injury is also admissible where it is necessarily involved 
in a fair description of his condition after the injury.” 17 C. J. 1033. 

A consideration of the testimony convinces us that the circuit judge committed 
no error in permitting Dr. Herger to read in evidence the statements made to him 
by the plaintiff at the time he examined him at the State Hospital in Columbia. 
The foregoing authorities support this holding. 


In Stack v. Prudential Insurance Company of America, 173 S. C. 81, 174 S. E. 
911, the court held that a physician’s testimony that he diagnosed patient’s condition 
as epilepsy grand mal by using nurses’ notes and other physicians’ reports, without 
having observed the patient in a seizure, was incompetent and hearsay. 

In passing upon this question, Mr. Justice Bonham, who wrote the opinion, 
remarked that no opportunity was given the defendant to cross-examine the nurse 
upon whose notes and reports Dr. Gabel predicated his diagnosis of epilepsy grand 
mal; no opportunity to test her accuracy, her competency, her reliability, or her 
experience. 

But in the instant case, Dr. Herger diagnosed the plaintiff's condition as being 
psychoneurosis without the aid of such hearsay testimony as was held incompetent 
in the foregoing case. He stated that the plaintiff described his symptoms to him 
in detail, appeared terribly excited, and at times, during the recital, cried. All facts 
and circumstances were present in this case to enable him to make a first-hand 
investigation and diagnosis without relying upon anything of secondary character. 
In addition to this, it was stated at the time the evidence was offered in the trial 
below by plaintiff’s attorney that the statements were not intended for self-serving 
declarations, but only for the purpose of showing upon what the doctor based his 
diagnosis. Furthermore, the plaintiff was present, testified, and was cross-examined 
by the defendant. The exceptions raising this question must be overruled. 

[5, 6] 5. Under the facts of the case, should the court have directed a verdict 
in favor of the defendant, and, failing in this, should the court have awarded 
defendant a new trial? 

In support of this question the appellant points out that the plaintiff worked 
continuously from November 15, 1933, until January 1, 1934, full time, and that he 
was paid his usual and regular wages for such labor, and it is argued from this 
that he was not suffering at that time from a condition of total and permanent 
disability. However, this does not follow conclusively in view of the testimony to 
which we have already adverted, showing his increasing inability to discharge his 
regular duties, and that his coemployee, Wilson, aided him in the performance of 
his work. 

In numerous cases it has been held that “total disability” is a relative term, 
depending upon the occupation of the person involved, and the circumstances of 
each case, and should not be construed literally. 

A careful consideration of the entire evidence satisfies us that upon this issue 
of total and permanent disability, its commencement, its degree, and its permanence, 
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it is susceptible of more than one inference, and that the circuit judge committed no 
error in submitting the case to the jury. 

This case is ruled by Smoak v. Southeastern Life Insurance Company, 175 S. 
C. 324, 179 S. E. 56; Richards v. Supreme Forest Woodman, 173 S. C. 63, 174 S. E. 
907; McCutchen v. Pacific Mutual Insurance Company, 153 S. C. 401, 151 S. E. 67; 
Marshall v. Kansas City Life Insurance Company, 171 S. C. 321, 172 S. E. 504; 
Taylor v. Southern States Life Insurance Company, 106 S. C. 356, 91 S. E. 326, L. 
R. A. 1917C, 910. 

[7] The second issue arising urider this question relates to the sufficiency of the 
proof as to the furnishing of written notice to the defendant of total and perman- 
ent disability required by the policy. 

“The forfeiture claimed by reason of the alleged failure to file sworn proofs 
of death is purely a matter of defense.” Carpenter v. Accident Co., 46 S. C. 541, 
at page 546, 24 S. E. 500, at page 501. 

The defendant is in no position to have this point considered. It did not plead 
or introduce evidence to show failure to furnish proofs, merely contenting itself 
with the denial of plaintiff’s allegation that he “furnished satisfactory evidence ot 
said disability in accordance with the requirements and conditions of said policy.” 

However, such a forfeiture is an affirmative defense, to be proved by defend- 
ant. Huguenin v. Casualty Company, 94 S. C. 138, 141, 77 S. E. 751; Frierson v. 
Casualty Company, 100 S. C. 162, 84 S. E. 535; Spann v. Phoenix Insurance Com- 
pany, 83 S. C. 262, 65 S. E. 232; Thompson v. Piedmont Mutual Insurance Com- 
pany, 77 S. C. 294, 57 S. E. 848. 

In the case of Pickett v. Fidelity & Casualty Company, 60 S. C. 477, 38 S. E. 
160, 163, 629, it was alleged in the complaint that all the conditions of the policy 
had been duly performed, which allegation was denied by defendant’s answer. The 
court held that: “Such a denial does not require a plaintiff in a suit on an insurance 
policy to prove compliance with the conditions in reference to forfeitures as a part 
of the plaintiff’s case. It is incumbent on the insurer, when sued, to specifically 
allege any matter of forfeiture relied on.” 

The circuit judge committed no error in refusing defendant’s motion for a new 
trial. 

All exceptions have been considered, and are overruled. 

It is the judgment of this court that the judgment of the circuit court be 
affirmed. 

Stabler, C. J., and Carter, Bonham, and Baker, JJ., concur. 


STEWART v. PIONEER PYRAMID LIFE INS. CO. No. 14115. 
Supreme) Court of South Carolina. July 23, 1935. 
180 Southeastern Reporter 889. 
1. INSURANCE. 

In action on disability clause of life policy, whether insured intentionally and 
for purpose of committing fraud on insurer concealed material facts from insurer 
in application for policy and certificate of reinstatement held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE. 

Insured who regularly and continuously was engaged in customary employment 
in usual manner save for some pain and slowness of movement occasioned by 
arthritis during period in which disability was claimed, and received compensation 
therefor, held not “totally and permanently disabled” within disability clause of life 
policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Common Pleas Circuit Court of Greenville County; Martin F. 
Ansel, County Judge. 

Action by James Clark Stewart against the Pioneer Pyramid Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with instruction to enter judgment for the defendant. 

Mann & Arnold, of Greenville, for appellant. 

Nettles & Poteat, of Greenville, for respondent. 
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BROWN v. EQUITABLE LIFE 2 SOC. OF THE UNITED STATES. 
Yo. 14098. 
Supreme Court of South Carolina. June 27, 1935. 
180 Southeastern Reporter 894: 
2. INSURANCE. 


In action on disability clause of group policy where insured, who claimed total 
disability as result of heart trouble which was aggravated by temporary injury which 
had been sustained while policy was in force, returned to his regular employment 
three days after policy was canceled and continued to perform substantially his 
usual duties for over six months, and thereafter worked in filling station, evidence 
of total disability of insured held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Common Pleas Circuit Court of Spartanburg County; Jennings 
L. Thompson, Judge. 

Action by James L. Brown against the Equitable Life Assurance Society of the 
United States. From an adverse judgment and order refusing motion for new 
trial in trial court, defendant appeals, and plaintiff appeals from order settling case 
on appeal. 

Judgment of trial court reversed and remanded, with directions. 

Osborne & Butler, of Spartanburg, for appellant. 

Johnson & Johnson, of Spartanburg, for respondent. 

BAKER, Justice. 

There are cross-appeals in this case, and it will be necessary to refer to the 
parties as plaintiff and defendant. 

There are three appeals involved in this cause, that is: 

“(1) The appeal by the defendant from the judgment entered in the original 
cause. 

“(2) Appeal by the plaintiff from the order settling the case on appeal. 

“(3) Appeal by defendant from the order refusing motion for new trial on 
grounds of after-discovered evidence.” 

[1] Plaintiff has raised the question that defendant is estopped from having its 
exceptions contained in the transcript of record considered, when the same ques- 
tions were presented to and argued before the trial judge on motion to set aside the 
verdict and for a new trial; there being no appeal from nor exceptions to the refusal 
of the trial judge to set aside the verdict and grant a new trial. 

There is nothing in the transcript of record as allowed by the trial judge from 
which this court could conclude that the identical questions raised upon the trial 
of the case were made the basis of the motion for a new trial and to set aside the 
verdict, but even if this unquestionably appeared, this court considers it the better 
practice on appeal, in the interest of brevity, to let one exception cover the alleged 
legal error, and if the alleged legal error occurred during the progress of the trial, 
the exception should be based thereon. It would merely encumber the record to 
again except to the order of the trial judge refusing a new trial, when he fails to 
reverse his ruling on the trial of the case. See case of Newsom v. F. W. Poe Mfg. 
Co., 102 S. C. 77, 86 S. E. 195, 197, in which the court had this to say: 

“The first and second exceptions raise the same questions, and are in almost 
the same words. 

“The first complains of error in refusing to direct a verdict for the defendant, 
and the second complains of error in refusing a new trial on the same grounds. 
This court would suggest to counsel that this practice, which is very common, is an 
unnecessary incumbrance of the record. When a motion to direct a verdict is made, 
the party has preserved his rights to have the questions made on that motion 
decided here. A refusal of the motion for a new trial based upon the same grounds 


adds nothing to appellant’s rights, unless there is something new to bring to the 
attention of the trial court.” 


The plaintiff claims under a group policy of insurance issued by defendant to 
Spartan Mills, plaintiff, an employee of said Spartan Mills, holding a certificate 
entitling him to benefits of said group policy for which he paid 60 cents per month. 
This policy of insurance carried a “Total and Permanent Disability” clause, in which 
defendant agreed to pay plaintiff a certain monthly sum for a certain number of 
months if plaintiff, before attaining 60 years of age (plaintiff was within the age 
limit) and while insured under the policy, became totally and permanently disabled 
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by bodily injury or disease and thereby became presumably continuously prevented 
for life from- engaging in any occupation or performing any work for. compensation 
of financial value, etc. 

The fourth allegation of plaintiff's complaint is as follows: “That thereafter, 
on or about the twentieth day of March, 1933, or shortly afterwards, while the said 
contract of insurance was in full force and effect, and before plaintiff attained the 
age of sixty years,. plaintiff became totally and permanently disabled as a result of 
hypertension, myocarditis, arteriosclerosis and other bodily diseases and infirmities 
and has been since that time and will presumably be for the remainder of his life 
prevented thereby from engaging in any occupation or performing any work for 
compensation of financial value.” 

[2] The definition of “total disability” as pronounced time and time again by 
this court in insurance cases is hereby again adopted, as was done by the eminent 
lawyer and jurist writing the opinion of the court in the case of Morgan v. Ins. Co., 
172 S. C. 404, 174 S. E. 235. It would be a useless expense of printing to again 
quote from the various cases already reported the definition given these words. 

In order for plaintiff to recover under the contract of insurance, he must show 
not only that he suffered a “total disability,” but that such “total disability” of a 
permanent nature occurred while the policy was in force. It is an admitted 
fact that the policy was not in force after May 5, 1933. 

Now, what are the facts? Plaintiff had been a scrubber and general hand 
around cotton mills for a number of years. He was uneducated and untrained, and 
necessarily had to depend upon manual labor for a livelihood for himself and family. 
He had been working for Spartan Mills as scrubber and from time to time putting 
in new frames since some time in 1930. In March, 1933, while engaged in putting 
up frames he got hurt, a back injury, which no one claims within itself was more 
than temporary, although he was off from work and under the care of Drs. Jefferies 
and Alford, regular physicians employed by said Spartan Mills, for about 60 days. 
There is a contradiction in the testimony as to just when plaintiff returned to his 
work after the injury in March, but since the question now under consideration is 
whether the trial judge should have directed a verdict for defendant, the date as 
given by the plaintiff, and the one most favorable to him, will be used. This was 
May 8, 1933. When plaintiff returned to his work at the Mills, he was put back 
on his same old job as scrubber, and to do the same amount of work he had thereto- 
fore been accustomed to doing and at the same pay. He lost five days’ time in 
May (whether before or after May 8, the record does not disclose) ; he worked ail 
the month of June without losing any time; worked all of the month of July, except 
July 4th, when the Mills were closed; worked every day in August; was out four 
hours in September, otherwise made full time; worked all of October and until 
November 15th, when he was either discharged or quit. There is some testimony 
to the effect that after plaintiff returned to work on May 8th, his services were 
not what they should have been; he claiming they were not, on account of the fact 
that he was physically unable to do the work; that his back hurt him. The follow- 
ing testimony appears on his direct examination: 

“Q. Now, after you went back to work, tell the Court and jury just about how 
you did your work. Were you able to work? Were you able to go about it 
like you would have liked to do it? Tell them what happened. Were you able or 
not able? A. When I went back to work, I was not able to do my work as 
I had before because my back hurt me. It exerted me a whole lot to scrub and 


because that pulled sorter from my hip up, and I went on trying to do the best I 
could. (Folio 57.)” 


“Q. Jim, when you undertook to go to work, did you have giddy spells and head- 
aches? A. Yes, sir; I had headaches after I went back to work. My head began 
hurting very bad and my heart jumped and I had to stop then, everything turned red 
before my eyes, and I leaned over on the broom. I stopped for a few minutes 
and it went on, and the secondhand come in and says: ‘Jim, you got to get down.’ 
(Folio 59.)” (Interrupted by objection.) 

Again at folios 73 and 74, we quote: 


“Q. When you went back to work over there in May sometime up through June, 
July, etc., what happened to you when you tried to exert yourself over there? 
A. I had taken with a headache, heart beating bad, have to lean up on something 
or either fall, and everything would turn red before me. 
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“Q. I believe you testified that made you tire very quickly and you would have 
to go out of the mill. Now in addition to that, did you say that you were able 
to exert yourself hard enough to get up all that grease? A.I was not able. I 
couldn’t hold out. 

“Q. Could you clean the floors like they should have been cleaned? A. No, sir. 

“Q. Did you clean them like they should have been cleaned? A. No, sir.” 

From the time (May 8, 1933) plaintiff returned to work until November 15, 1933, 
he did the same work he had been doing prior to his injury in March, 1933. When 
he stopped work on November 15, 1933, he was sent or went to Drs. Jefferies and 
Alford, who at that time found him in a rather serious condition; but this testi- 
mony is of rather doubtful value as showing the total disability of plaintiff on or 
prior to May 5, 1933. It is true that both Dr. Jefferies and Dr. Alford testified that 
they had recognized some heart trouble to exist at the time they were treating plain- 
tiff for his injury, but it is extremely difficult to determine from reading the testi- 
mony whether these physicians found plaintiff was suffering from “hardening of the 
vessels, high pressure, and emaciation of the heart, myocarditis” during the time he 
was being treated for the injury or if this was the diagnosis in November, or if their 
opinion as expressed at the trial, of the heart condition of plaintiff in March, was 
based on what they found in November. There is no suggestion in the testimony 
of these physicians that either had considered the physical condition of plaintiff 
serious at the time they were treating him for the injury, or that they had treated 
him therefor, if indeed there is any treatment other than rest for this trouble. 

It would appear, however, that regardless of the opinion of the physicians 
testifying for plaintiff as to his condition in either the “injury” period or in 
November, the fact remains that from May 8, 1933, three days after the contract of 
insurance had been canceled, until November 15, 1933, plaintiff worked regularly and 
continuously at the same job he had had since 1930, although there is testimony 
that he had not rendered good services during this period. However, there was 
also testimony that he had never rendered particularly good services, and that there 
was no difference in his work as a scrubber before and after his injury. 

Since plaintiff worked at Spartan Mills, he admits having worked at a filling 
station where he put gasoline in cars, changed the oil, and from time to time changed 
tires on cars, for which he received $4 per week. 

It might be well at this time to again reiterate that there is no claim that the 
injury within itself resulted in total and permanent disability, but was merely the 
occasion which brought on the alleged aggravated condition, which it is alleged 
already existed, from which it is claimed the plaintiff never sufficiently recovered to 
perform the work upon which he had been accustomed to depend for a livelihood. 


At the conclusion of plaintiff’s testimony, defendant moved for a nonsuit on 
the ground that it appeared affirmatively from the testimony that plaintiff had for 
a period of several months after he claimed total disability continued to do the 
same work he had been accustomed to doing, and, in addition, had engaged in 
another form of work involving manual labor. This motion was refused, and at 
the close of the taking of testimony defendant moved for a direction of verdict 
in its behalf on substantially the same ground as for a nonsuit, which motion was 
also refused. From these rulings, defendant bases its third, fourth, and seventh 
exceptions. 

Under the authority of and reasoning in the cases of Hickman v. AXtna Life Ins. 
Co., 166 S. C. 316, 164 S. E. 878; DuRant v. tna Life Ins. Co., 166 S. C. 367, 
164 S. E. 881; Morgan v. Travelers’ Ins. Co., 172 S. C. 404, 174 S. E. 235, and 
Owens v. Sovereign Camp, W. O. W., 174 S. C. 514, 178 S. E. 125, when it 
appeared that plaintiff had continued to perform substantially his usual tasks for 
a period of over six months after he alleged total and permanent disability, not- 
withstanding the opinion of physicians that he was in a serious condition, the 
trial judge should have directed a verdict for defendant, because the only reason- 
able inference which could be drawn from the evidence is that he was able to do, 
and did, the very class of work he was accustomed to do, as aforesaid, for a 
period of more than six months, in substantially the same manner after the policy 
of insurance under which he was claiming had been canceled. 

Having reached this conclusion, it is unnecessary to consider or pass upon the 
other exceptions of defendant in either the main appeal or from the refusal of the 
county judge to grant a new trial on alleged after-discovered evidence. 
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[3] It is probably immaterial to the litigants if this court passes upon the refusal 
of the county judge to require defendant to print as a part of the record the order 
of the trial judge refusing a new trial. There having been no appeal therefrom, 
he — no error in disallowing this proposed amendment to the transcript of 
record. 

It is the judgment of this court that the judgment of the lower court be, and is, 
reversed, and the case is remanded to that court, with direction to enter judgment 
for defendant under rule 27 of this court. . 

Stabler, C. J., and Carter, Bonham, and Fishburne, JJ., concur. 


DAVIS v. ACACIA MUT. LIFE INS. CO. No. 14127. 
Supreme Court of South Carolina. Aug. 13, 1935. 
181 Southeastern Reporter 12. 
1. INSURANCE. 


Where insured reserves right to change beneficiary, named beneficiary has 
mere expectancy and not vested right or interest. 

(For other cases, see Insurance, Dec. Dig. § 586.) 
2. INSURANCE. ' , F ‘ 

Beneficiary’s expectancy, while subject to change by insured is entitled to 
protection which policy gives it, and may not be defeated except in contract 
method. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
3. INSURANCE. : p 

Where policy prescribes plan for changing beneficiary, there must be at least 
substantial compliance therewith. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
4. INSURANCE. ; ‘ 

Provision in life policy that insured may change beneficiary at any time, 
providing policy has not been assigned, by filing with association written request, 
held not to authorize change of beneficiary where loan was made insured by 
insurer on policy and policy had been assigned to insurer to secure loan. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
5. INSURANCE. ale 

Where insurer agreed with insured to make loans on assignment of policy 
as security, and insured reserved right to change beneficiary at will, as between 
parties to contract, right to obtain loans was paramount to any right of bene- 
ficiary who had only an expectancy which could be defeated at any time during 
life of insured. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 
6. INSURANCE. 
_ Where insured assigned policy to secure loan made thereon by insurer, 
insurer’s failure to secure beneficiary’s signature to all loan notes held not to 
authorize beneficiary’s recovery of proceeds of canceled policy, on ground that 
assignment was invalid where beneficiary had no vested interest in policy because 
of insured’s power to revoke her appointment. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 
7. INSURANCE. 


Where life policy was assigned by insured to insurer to secure loan, and 
insurer withheld right to cancel policy should loan and interest thereon exceed 
1eserve, notice of cancellation of policy given to insured held to preclude bene- 
ficiary from recovering on policy, where beneficiary’s appointment was revocable. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 

& INSURANCE. 

Beneficiary suing to recover proceeds of policy canceled by insurer because 
loan to insured and interest thereon exceeded policy’s reserve held not entitled 
to invoke benefit of insured’s alleged failure to read notice of cancellation. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

9. INSURANCE. | 
Insurer’s practice over period of years to add interest to amount of loan held 
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not waiver of insurer’s right to require payment of interest in advance, and to 
cancel policy on insured’s failure to pay interest, where loan and interest 
exceeded reserve value of policy. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

10. INSURANCE. ; : i 

Terms of life policy providing for loan to insured which did not require 
payment of interest in advance, or permit forfeiture for its nonpayment as did 
provisions of loan note held not in conflict with provisions of note so as to 
authorize beneficiary to recover proceeds of policy which was canceled for 
nonpayment of interest on loan. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

11. INSURANCE. Ai ; 

Where conflict exists between provisions of life policy and loan note, pro- 
visions of policy will control though both must be considered in fixing rights of 
parties. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

12. INSURANCE: ; 

Evidence that insured assigned life policy to insurer to secure loan, and that 
insurer canceled policy after notice to insured of its intention, on ground that 
loan and interest exceeded reserve value of policy held insufficient to show frau- 
dulent cancellation of policy so as to authorize beneficiary to recover proceeds 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 237.) 


Appeal from Common Pleas Circuit Court of Florence County; R. W. 
Sharkey, Judge. 

Action by Annie E. Davis against the Acacia Mutual Life Insurance Com- 
pany. From ‘a judgment which directed a verdict for defendant, plaintiff appeals. 

Affirmed. 

McEachin & Townsend, of Florence, for appellant. 

Thomas, Lumpkin & Cain, of Columbia, and Chas. W. Muldrow, of Florence, 
for respondent. 

STABLER, Chief Justice. 


On May 1, 1906, the Masonic Mutual Relief Association, predecessor of the 
Acacia Mutual Life Insurance Company, issued to one James P. Davis insurance 
in the sum of $1,000 written on the twenty-payment life plan. On January 17, 
1927, after the twenty-year period had expired, Davis borrowed from the com- 
pany $566, the full loan value of the policy, and executed in its favor a note in 
that amount, bearing interest at 5 per cent. On February 17, 1928, the defendant 
canceled the insurance, claiming that the principal amount of the loan with 
interest to December 31, 1927, exceeded the reserve value of the policy as of that 
date. On May 19, 1933, the insured died; and this action was then brought by 
the plaintiff, the named beneficiary, for damages, both actual and punitive, in 
the sum of $3,000, for the asserted fraudulent cancellation by the company of 
the contract of insurance, it being alleged that “the reserve value and the divi- 
dends dte as of December 31, 1927, were sufficient to keep the said policy in 
full force and effect”; and that “the plaintiff as beneficiary of the said policy, 


whose interest was absolute during its assignment to the defendant, received 
no notification of the lapse of the said policy.” 


The defendant, while admitting the issuance of the insurance, alleged that 
the rights of the plaintiff as beneficiary were never vested, and that the com- 


pany cancelled the policy, as it had a legal right to do under the terms of the loan 
note, when the loan and interest exceeded the reserve. 


On trial of the case, Judge Sharkey directed a verdict for the defendant, and 
later refused to grant the plaintiff’s motion for a new trial. 

The appellant, plaintiff below, states the following questions as raised by 
her exceptions: (1) Was the policy properly assigned, and did the plaintiff as 
beneficiary have a vested interest in it during its assignment? (2) Was either 
the insured or the beneficiary bound by the notice mailed the insured by the 
company on January 16, 1927? (3) Was interest on the note due on May 1, 1927, 
and, if so, was its payment on that date waived? (4) Do the terms of the policy 
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cr of the loan note control?’ (5) Was there evidence of fraud in the cancellation 
of the insurance? These we will consider in the order named. 


1. As to cash loans, the policy provides: “Upon previous written request at 
the end of the third of any subsequent anniversary of the issuance of this policy, 
and at other times at its convenience, and upon_a valid and satisfactory assign- 
ment of this policy as security, the Association will loan, at five per cent. interest, 
the amount shown in writing in the table of cash loans hereon opposite the 
number of years the policy may then have been in force, less any existing indeb- 
tedness of the holder to the Association on account of this policy; provided the 
premiums are paid up to the anniversary of the insurance next succeeding the 
date when the loan may be obtained.” 

And as to change of beneficiary: “This policy is issued with the express 
understanding that the insured may, providing the policy has not been assigned, 
with the approval of the Association endorsed thereon, change the beneficiary 
or beneficiaries at any time by filing with the Association a written request, 
duly acknowledged and accompanied by this policy, such change to take effect 
upon the endorsement of the same upon the policy by the Association; the 
Association will not, however, assume responsibility for the validity of any 
assignment or change of beneficiary. 

[1-3] It is now the settled law of this jurisdiction, and of most jurisdictions, 
that where a right to change the beneficiary has been reserved to the insured in 
the policy, the named beneficiary has a mere expectancy and not a vested right 
or interest. Bost v. Insurance Company, 114 S. C. 405, 103 S. E. 771: Antley v. 
Life Insurance Company, 139°S. C. 23, 137 S. E. 199, 60 A. L. R. 184; Livingston 
v. Life Insurance Company, 173 S. C. 87, 174 S. E. 900, 902. But this expectancy, 
while held subject to the exercise of the right of the insured to change the 
beneficiary, is entitled to the protection which the policy gives it—not to be 
defeated except in the contract method; that is to say, where the policy prescribes 
a plan for changing the beneficiary, there must be at least a substantial com- 


pliance therewith. Wannamaker v. Stroman, 167 S. C. 484, 166 S. E. 621. 


The appellant contends, however, that the decisions cited and relied on by 
ihe respondent are not in point; that in the Antley Case, supra, which Judge 
Sharkey held was decisive of the issue here involved, this court was not called 
upon to consider the clause in the provision of the policy for changing the 
beneficiary, “providing the policy has not been assigned,” as the appeal in that 
case merely challenged the validity of any assignment without the consent of 
the beneficiary; that the quoted clause was evidently inserted by the company 
“to secure the cooperation of the beneficiary in keeping the policy alive after 
assignment,” and that “once the policy is assigned the rights of the named bene- 
ficiary become vested in the remainder” of it, “which cannot become divested 
during assignment and which entitle the beneficiary to notification of impending 
forfeiture or cancellation.” 

[4, 5] Even conceding as true that the point here made was not passed upon 
in any of the cases cited and.relied on by the respondent, and that, therefore 
these decisions are not controlling, we think, nevertheless, upon mature deliber- 
ation, that the appellant is wrong in her contention that the quoted clause, 
“providing the policy has not been assigned,” applies where a loan is made the 
insured by the company on the policy. In such a case one of the contracting 
parties is dealing with the other party to the agreement, and not with a stranger. 
When the contract of insurance before us was entered into in 1906, the company 
agreed with Davis that it would make loans to him, as provided therein, “upon a 
valid and satisfactory assignment of this policy as security.” As between the 
parties, it being reserved to the insured to change the beneficiary at will, the 
right to obtain such loans was paramount to any right of the beneficiary who, 
under the terms of the insurance contract, had only an expectancy which could 
be defeated at any time during the life of the insured. In such a case, as stated 
in Underwood v. Jefferson Standard Life Insurance Company, 177 N. C. 327, 98 
S. E. 832, 835, “the policy had not been ‘assigned,’ in the sense that word is used 
in the contract. The assignment spoken of is one to a stranger, and not one to 
the company; for the latter could waive any objection to the change of the 
beneficiary, and did so by assenting to the one which was made in this case. 
Where a stranger is assignee, his rights could not materially be affected in the 
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absence of his consent, and consequently the company, without authority for 
that purpose, could not waive for him. The provision was inserted to prevent 
confusion or complication, and to relieve the company from any danger of 
liability growing out of changing the beneficiary after the policy had been 
assigned. These reasons, of course, would not apply where the assignment has 
been made to the company itself.” 

[6] Nor is there any merit in appellant’s contention that the policy was not 
properly assigned because the company required the beneficiary to sign the loan 
note given in 1909 and again in 1913, but did not require her to do so for the 
loan made in 1927. The beneficiary, as we have stated, had no vested interest in 
the policy, and there was no legal necessity, therefore, that she execute the note 
in order to make the assignment a valid or proper one. re 

II. The policy provides that “the reserve on this contract shall be maintained 
according to the American Experience Table of Mortality, and three and one-half 
per centum per annum compounded interest from the first anniversary of its 
issue.” The loan note executed by the insured on January 17, 1927, contained 
the following provisions: 

“First, That this loan shall bear interest at the rate of 5 per cent per annum, 
payable at the time of making the loan, for the period to the end of the current 
policy year and thereafter at the end of each policy year annually in advance, 
unpaid interest to be added to the loan and draw interest at the same rate. 

“Second, That if at any time the amount of the loan and the unpaid interest 
thereon, together with other indebtedness on above mentioned policy shall equal 
or exceed the amount of reserve thereon, then the policy shall automatically 
terminate and the Association be relieved? from all laibility thereunder, and the 
said reserve shall be used by the Association in payment and liquidation of the 
whole indebtedness against said policy. 

_“Third, That the undersigned member shall have the right, at any time while 
said policy is in full force and effect, to pay the said Association the full amount 
of this loan, together with interest, and terminate this agreement. 

“Fourth, That by this agreement said policy is assigned to the Association 
to the extent of the amount of this loan with accrued interest.” 


According to the testimony, when the full loan value of $566 was made to 
the insured by the company on January 17, 1927, interest was paid to May 1, 1927, 
the next anniversary of the policy, by deducting it from the amount borrowed. 
On the last-named date, the insured failed to pay the interest, which, according 
to the terms of the loan note, was payable in advance; and on December 31, 
1927, the principal sum, together with the accrued interest, amounted to $584.37, 
while on the same date the reserved value, determined in the manner prescribed 
by the policy, was only $574.14, there being then an excess of indebtedness, as is 
seen, over the reserve of $10.73. In this situation, the company wrote the insured 
on January 16, 1928, to the effect that unless the interest was paid thirty-one days 
from that date, his policy, under the terms of the loan contract, would immedi- 
ately lapse. It appears that Davis disregarded this notice, never paid any 
‘nterest, or ever did anything about the matter, although he lived five years 
thereafter. 

[7] We think that the foregoing facts, as disclosed by the evidence, were suffi- 
cient to make the notice binding on the insured, and when he failed to respond 
thereto by payment of the interest as required under the loan contract, the com- 
pany could execute as it did, under its agreement with him, a valid cancellation of 
the policy. In regard to the beneficiary, as her interest was merely an expectancy, 
which was not changed by the assignment of the policy to the company as security 
for the loan, as we have held in our discussion of the first question, she was not 
entitled to any notice whatsoever. 

[8] III. The conclusion that interest, under the terms of the loan contract, 
was due on the note on May 1, 1927, would seem inescapable. As above indicated, 
the policy provided that the company would lend to the insured, at 5 per cent. inter- 
est, a designated amount, “upon a valid and satisfactory assignment of this policy 
as security.” The loan note of 1927 provided, as is seen, that interest should be 
at 5 per cent. per annum, “payable at the time of making the loan, for the period to 
the end of the current policy year and thereafter at the end of each policy year 
annually in advance.” As the sum borrowed on January 17, 1927, was the full loan 
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value of the policy, the interest, from that date to May 1, 1927, the beginning of the 
new policy year, was paid, as we have said, by deducting it from the amount of the 
loan. Unquestionably therefore, on May 1, as provided by the loan contract, inter- 
est for one year was then due and payable. Counsel for the appellant offer as an 
excuse for the insured’s failure to pay the interest that he may not have read the 
note, but thought that the company would take care of him, as it had theretofore 
done, by adding the interest to the loan. This suggestion, however, is without 
merit; even if the testimony showed, which it does not, that Davis neglected to read 
the note, we apprehend that it would not be urged that any one should be permitted 
to benefit by his negligence. 

[9] It is true, as contended, that interest on loans made the insured by the 
company prior to the year 1927 was usually added to the amount of the loan. This, 
as is shown by the evidence, was and could be done for the reason that the reserve 
at such times was sufficient to enable the company to charge the interest against the 
loan value. In fact, to prevent the lapse of the policy, it would seem that the com- 
pany, under the provisions of the loan note, was bound to do so. When Davis bor- 
rowed in 1927 the full loan value of the policy, the company, when he failed to pay 
the interest due on May 1, 1927, continued to charge it against the cash value 
until December 31, 1927, at which time the total indebtedness with interest exceeded 
the reserve, and the policy then lapsed under the terms of the loan contract. In the 
circumstances stated, it may not soundly be held that what had been done by the 
defendant with regard to other loans amounted to waiver of its right to collect the 
interest on the 1927 note when and as due and payable under its terms. 

IV. The appellant argues that the provisions of the policy and those of the loan 
note are not in accord, and that the former, which do not require interest to be 
paid in advance or permit forfeiture for its nonpayment, must control, citing Brown 
v. Insurance Company, 114 S. C. 202, 103 S. E. 555, in support of her contention. It 
does not appear, however, from an examination of the decision in the Brown Case, 
that it is controlling of the question here raised. It was there held that the bene- 
ficiary had a vested interest in the policy, and that the insured and the insurer could 
not impair such right by a subsequent contract to which she was not a party; and 
that she was not, therefore, bound by a clause in a premium note to the effect that 
the failure to pay the note when due would render the policy ipso facto null and 
void. 

[10, 11] In the case at bar, as we have held, the beneficiary had no vested 
interest in the insurance, but merely an expectancy. Furthermore, it does not appear 
that the provisions in the policy are in conflict with those contained in the note, as 
contended by the appellant. While the policy alone does not provide a plan of 
foreclosure, the insurer agrees with the insured to make him loans, as therein 
indicated, with interest at 5 per cent., upon a valid and satisfacory assignment of 
the policy as security. No form of assignment or of the loan note is set out, these 
things being left to the agreement of the parties in the execution of the loan note 
itself. It seems clear, therefore, that the provisions embodied in the policy and 
those contained in the loan note together make up the completed contract of loan 
between the parties, and must be considered together in determing and fixing their 
rights thereunder. Of course, if there were any conflict between the two, the policy 
would unquestionably control. 

In Livingston v. Life Insurance Company, supra, this court quoted with approval 
the following from Hammond v. Volunteer State Life Insurance Company, 47 Ga. 
App. 472, 170 S. E. 681: “A stipulation in a paid-up policy of life insurance and a 
loan agreement thereon, providing for what amounts to a method of foreclosure, 
after the giving of the prescribed notice, by the cancellation of the policy and the 
application of the cash value thereof to the payment of the loan whenever the past- 
due principal with the interest thereon equals or exceeds the actual cash value of 
the policy (as distinguished from some amount arbitrarily fixed by the insurer 
without regard to the actual value), is valid and does not contravene public policy 
or amount to confiscation or to an agreement for the exaction of a penalty for non- 
payment of the indebtedness, since, under such a contractual procedure, the insured 
realizes the full amount of all his rights and interest in the policy at the time of 
such cancellation.” 

In the Livingston Case it was also said: “We have not been cited to any statute 
of our state similar, perhaps, to statutes of other states, providing by law for the 
foreclosure of a loan on a life insurance policy. Neither have we been referred to 















112 The Insurance Law Journal, Vol. 86 [Jan., 1936 


any case in our decisions which we think-is in any way controlling of the question 
before us. The matter of the manner of foreclosure appears, therefore, to be one 
which may be properly the subject of contract between the parties, the insurer, and 
the insured. The contract here provided that method, namely, when the amount of 
the outstanding loan, and the interest due thereon, would exceed the amount of the 
cash surrender value of the policy, the insurer could cancel the policy upon thirty 
days’ notice by mail to the insured of the intended cancellation, if the insured failed 
to pay the interest due on the loan. The method agreed to by the insured, was 
followed.” 

[12] V. This question must be answered in the negative. We find no evidence 
in' the record tending to support the contention of the appellant that the policy of 
insurance was fraudulently canceled by the company. 

We are of opinion that the trial judge, on the whole case, properly directed a 
verdict for the defendant. 

The judgment, therefore, of the court below is affirmed. 

Carter, Bonham, Baker, and Fishburne JJ. concur. 


HALL v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. No. 14123. 
Supreme Court of South Carolina. Aug. 9, 1935. 
181 Southeastern Reporter 33. 
INSURANCE. 


In action on total and permanent disability clauses in policy, whether shoe sales- 
man who had never done anything else and who had become totally deaf was 
thereby prevented from doing substantially all of material acts necessary to 
prosecution of his business in substantially his customary manner, so as to entitle 
him to recover under policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Common Pleas Circuit Court of Orangeburg County; B. H. Moss, 
County Judge. 

Action by Rutledge C. Hall against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff, and defendant appeals. 

A firmed. 

Thomas, Lumpkin & Cain, of Columbia, and Lide & Felder, of Orangeburg, for 
appellant. 

M. E. Zeigler and W. C. Wolfe, both of Orangeburg, for respondent. 

G. Dewey Oxner, Acting Associate Justice. 

During March, 1931, the defendant issued to the plaintiff a policy of life insur- 
ance in the sum of $2, 500, and during August of the same year issued a second 
policy for a like amount. Each of these policies contained total and permanent dis- 
ability clauses, under the terms of which tthe defendant agreed to waive subsequent 
premiums and pay the insured a monthly income of $25, if before attaining the age 
of sixty years and while this policy was in force, the insured became totally and 
permanently disabled. 

On June 23, 1932, the plaintiff, claiming total and permanent disability from 
March 15, 1932, by reason of deafness, filed his proofs of claim, and, upon refusal 
of defendant to approve same, the present action was instituted on October 3, 1932, 
to recover all benefits since the date of his alleged disability. 

The only defense interposed by defendant to the two causes of action contained 
in the complaint was a denial that plaintiff had become totally and permanently dis- 
abled and a denial that it was liable to the plaintiff for the reason “that the insured 
is not now, nor was he during the times mentioned in the complaint, totally and 
permanently disabled by bodily injury or disease so that he is now, has been and 
will be prev ented from engaging in any occupation or performing any work for 
compensation or financial value. * * * 

At the conclusion of the testimony defendant moved for a directed verdict on 
the sole ground that the testimony was “susceptible to only one reasonable infer- 
ence, such inference being that the plaintiff is not so totally and permanently 
disabled by bodily injury or disease so that he is presumably thereby prevented from 
engaging in an occupation for remuneration or profit.” 

The motion for a directed verdict was refused, and the jury returned a verdict 
in favor of the plaintiff. The record does not disclose a motion for a new trial. 
From judgment entered on said verdict, this appeal is taken. 
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There are five exceptions. Exceptions 1, 2, 4, and 5 raise but one question: 
Whether or not the court was in error in refusing the motion for a directed verdict 
upon the ground that the evidence was susceptible to only one reasonable inference, 
namely, that insured was not totally and permanently disabled under the terms of the 
policy in question. 

It appears from the testimony that respondent is about thirty-nine years of age; 
that for a period of about twenty years he was engaged in the retail shoe business at 
Orangeburg, S. C., during the early portion of which he was a clerk or salesman, 
later becoming a part owner in the business; that he has not done or been trained 
to do anything else; that this work necessitated his talking with customers in 
making sales; that for a long period of years prior to the time the policies in ques- 
tion were issued, his hearing was affected—at first only slightly; that this condition 
was progressive; that his hearing was badly affected in 1930 and 1931; that it 
gradually grew worse and by March, 1932, there was total deafness in one ear, and 
he was so deaf in the other that he could not carry on an ordinary conversation and 
could not hear at all unless the person talking to him “shouted into his ear”; that 
he could not wait on customers coming into the store on account of this deafness; 
that by reason thereof they evaded him and did not want him to serve them; that 
other clerks served most of his regular customers; that by reason of this situa- 
tion, according to respondent’s testimony, his business diminished in volume, and 
finally about January, 1932, was discontinued or failed, which was due in part to 
his inability to carry on his work as usual. 

The medical testimony showed that respondent is suffering from “chronic 
bilateral catarrhal deafness” which affected both ears; that his condition is not 
curable; and that respondent is totally disabled from doing anything requiring his 
sense of hearing. Dr. Truluck, an eye, ear, nose, and throat specialist, testified that 
he classified respondent’s condition “as total deafness.” The testimony establishes 
that respondent had undergone considerable treatment with little or no favorable 
results. The testimony further discloses that the physcian making the examination of 
insured for the company when the policies were issued knew of respondent’s condi- 
tion, and respondent testified that by reason thereof he was “rated up.” 

[1] From the foregoing brief review of the testimony, it is clear that the issue 
as to whether respondent’s deafness prevented him from doing substantially all of 
the material acts necessary to the prosecution of his business or occupation, in 
substantially his customary and usual manner, was properly submitted to the jury, 
and there was no error in refusing the motion for a directed verdict. 

In McCutchen v. Ins. Co., 153 S. C. 401, 151 S. E. 67, 82, in speaking of deafness 
as a basis for total disability, the court said: “Total deafness may mean ‘total 
disability,’ as that term is known to our law, as to some particular person, and it 
may mean practically nothing, when applied to some other person, in the matter 
of earning a livelihood or ability to engage in an occupation or employment. There 
are many, many things to be considered in correctly determining the effect of deaf- 
ness upon a person’s ability and capacity.” 

By exception 3, appellant undertakes to raise the question that the insured’s 
deafness did not originate while the policies were in force, but occurred long prior 
to their issuance, and therefore no liability would exist in favor of respondent 
growing out of that condition. By this exception it is urged that if respondent is 
totally and permanently disabled, he did not become so while the policies were in 
force, but such disability originated prior to their issuance. The question raised 
by this exception is the one principally argued in the brief of appellant. While not 
conceding that there is merit in this exception, it is sufficient to say that appellant’s 
answer contained no such defense; that this question was not brought to the 
attention of the trial court either in motion for directed verdict, or by a request to 
charge, or by a motion for a new trial, or in any other way. The same having 
not been raised by the appellant in the lower court, it is not properly before us. 
This court cannot consider any question which was not presented in the lower court. 

In its brief appellant complains of error on the part of the trial judge in his 
instructions to the jury. There is no exception raising such question, and therefore 
it cannot be considered. 

It is the judgment of this court that the judgment of the lower court be, and the 
same is hereby, affirmed. 

Stabler, C. J., and Carter and Bonham, JJ., and A. L. Gaston, A. A. J., concur. 
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UNITED STATES STOVE CORPORATION, for Use and Benefit of 
HENDERSON v. ATNA LIFE INS. CO. 
Supreme Court of Tennessee. July 15, 1935. 
84 Southwestern Reporter (2d) 582. 
INSURANCE. 

Injury to employee causing impairment of 75 to 80 per cent. in use of left arm 
and 15 or 20 per cent. in “grip” of left hand, and making it impossible to raise left 
arm above his shoulder, held not to show such “total disability” rendering him 
unable to engage in any occupation or employment for wage and profit as to permit 
recovery under provisions of group policy, though insured was unable to follow his 
occupation as iron molder. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Where insurance contract is plain and unambiguous, court cannot under guise 
of construction make new and different contract for parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

“Total” disability is in contradistinction to “partial” disability, and the one 
cannot by mere construction be made to cover the other. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Chancery Court, Marion County; T. L. Stewart, Chancellor. 

Suit by the United States Stove Corporation, Be the use and benefit of James 
B. Henderson, against the AStna Life Insurance Company. Judgment for petitioner 
was reversed by the Court of Appeals, and petitioner brings certiorari. 

Certiorari denied. 

J. D. McClarney, of Jasper, for ‘7 

Strang, Fletcher & Carriger and J. F. Wheless, all of Chattanooga, and Kelly & 
Kelly, of South Pittsburgh, for as. 

Dr Haven, Justice. 

This is a suit to recover from the AXtna Life Insurance Company the sum of 
$2,000 for disability benefits upon a certificate issued by it under a group policy 
covering the employees of the United States Stove Corporation. James B. Hender- 
son, the holder of the certificate, was an iron molder working for the Stove 
Corporation. The pertinent provision of the policy is as follows: 

lf any employee while insured under the policy becomes totally disabled before 
age sixty and if the disability will presumably prevent the employee for life from 
engaging in any occupation or employment for wage or profit and if satisfactory 
evidence of such disability is furnished the AStna Life Insurance Company at its 
Home Office, the Insurance Company will pay in accordance with the method desig- 
nated under the terms of the policy the amount of insurance in force upon such 
employee's life at the time the disability commenced.” 

The insured, James B. Henderson, received a gunshot wound at the juncture of 
the left shoulder and arm, resulting in some loss of muscle tissue and some injury 
to the nerves of the upper portion of the left arm, and resulting, according to all 
the medical testimony, in an impairment of between 75 or 80 ber cent. in the use of 
the left arm, and an impairment of 15 or 20 per cent. in the “grip” of the left hand. 
Insured can move his arm laterally, but cannot raise it vertically above the shoulder. 

There was no other impairment of bodily function or health, except insured 
testified that when he allowed his head to go too far back he had to use his right 
hand to restore it to its proper position. There was no paralysis from this wound 
affecting the head or neck in any way, nor any limitation of muscular movement, 
except that resulting from the scar tissue. 

The proof shows that insured’s occupation of iron molder is a strenuous one, 
requiring the use of both hands, and that he is totally and permanently incapacitated 
from engaging in that occupation. 

Insured can read and write, having gone through the eighth grade. He is 
naturally right-handed. He can do any kind of work commonly done by a one- 
armed man. 

Petitioner recovered in the trial court, but on appeal by the insurance company 
the judgment of the trial court was reversed and the suit dismissed. The correctness 
of this action of the Court of Appeals is here challenged by an assignment of error. 
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[1-3] The condition of petitioner is one of total partial disability, or parital 
total disability, rather than total disability. The partial impairment of the use of 
one arm cannot be held to “prevent the employee for life from engaging in any 
occupation or employment for wage or profit.” The company did not contract to 
pay indemnity if the insured became totalled disabled to carry on the business of 
iron molder. The suit is on the contract, and recovery can only be had according 
to its tenor and terms. The language of the contract is plain and unambiguous. 
The parties are bound by its terms. The court cannot under the guise of construc- 
tion make a new and different contract for the parties. “ ‘Total’ disability is in 
contradistinction to ‘partial’ disability, and the one cannot by mere construction be 
made to cover the other.” Metropolitan Life Ins. Co. v. Tessier (Tex. Civ. App.) 
70 S.W.(2d) 209. 

In Metropolitan Life Ins. Co. v. Foster (C. C. A.) 67 F.(2d) 264, the court held 
that it was common knowledge that a man with only one arm or leg, if-not other- 
wise incapacitated, may do much valuable work, and engage in many gainful occu- 
pations, and that construing the policy as one requiring payment for total disability, 
it was an insurance, not against loss of income, but against loss of capacity to work 
for compensation or profit. 

In Arico v. Prudential Ins. Co. of America, 241 App. Div. 826, 271 N. Y. S. 241, 
it was held that insured’s loss of one arm by accident did not of itself establish 
permanent disability within the insurance policy. 

In Koeberl v. Equitable Life Assurance Society, 190 Minn. 477, 252 N. W. 419, 
the court held that insured, who was able to do much farm work, notwithstanding 
one arm had been amputated as a result of an accident, was not permanently and 
totally disabled within the disability clause of the life policy. 

Certiorari denied. 


SECOND NAT. BANK OF HOUSTON et al. v. DUNN et al. No. 10081. 
Court of Civil Appeals of Texas. Galveston. May 30, 1935. 

Dissenting Opinion June 11, 1935. 

Rehearing Denied July 9, 1935. 

1. INSURANCE. 

Beneficiary of life policy cannot be deprived of his rights as such except by 
strict compliance with provisions of policy for change of beneficiary, and benefic- 
iary’s rights become vested on insured’s death, in absence of change of beneficiary 
prior thereto (Vernon’s Ann. Civ. St. arts. 4732, 4831, 5047, 5048, 5050, and art. 
7144a, § 16(b). 

(For other cases, see- Insurance, Dec. Dig. § 587.) 

2. INSURANCE. 

Executors of father’s estate, who were designated beneficiaries of son’s life 
policies, were eligible to take proceeds thereof, where father’s estate held bona fide 
debts against son in amount in excess of such policies. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

3. INSURANCE. 

Where indorser of corporation notes took out life policies, designating as 
beneficiaries executors of estate of his father, who had guaranteed notes, executors, 
who had paid notes and taken assignment thereof, held entitled to apply proceeds 
of policies on other debts owing by indorser to estate and sue coindorsers on notes, 
though indorser in procuring policies intended to protect coindorsers against pay- 
ment of notes sued on and part of premiums was paid by maker corporation, where 
executors did not agree to apply proceeds against such notes and had no notice of 
insured’s intention (Vernon's Ann. Civ. St. arts, 4732, 4831, 5047, 5048, 5050, and 
art. 7144a, § 16(b). 

(For other cases see Insurance, Dec. Dig. § 590.) 

Lane, J., dissenting. 

Appeal from District Court, Harris County; Chas. E. Ashe, Judge. 


Suit by the Second National Bank of Houston and another, as independent 
coexecutors and trustees of the estate of S. F. Carter, Sr., deceased, and others 
against T, C. Dunn, Jr., and another, wherein defendants filed cross-action. From 
an adverse judgment, plaintiffs appeal. 

Reversed and rendered. 
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Baker, Botts, Andrews & Wharton, of Houston (Palmer Hutcheson and John 
T. Maginnis, both of Houston, of counsel), for appellants. 

Fulbright, Crooker & Freeman and Vinson, Elkins, Sweeton & Weems, all of 
Houston (Clyde A. Sweeton, John H. Crooker, David T. Searls, and Leon Jawor- 
ski, all of Houston, of counsel), for appellees. 


SOVEREIGN CAMP, W. O. W. v. CARROLL. No. 4727. 
Court of Civil Appeals of Texas. Texarkana. June 12, 1935. 
Rehearing Denied June 27, 1935. 
84 Southwestern Reporter (2d) 824. 
i. INSURANCE. ; ; 

Provisions of constitution of fraternal beneficiary association must be con- 
strued in connection with terms of certificate of life insurance of which constitution 
was made a part, and the whole harmonized if possible. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

2. INSURANCE. a ad 

Under general provision of constitution of fraternal beneficiary association 
reciting that certificate of life insurance should be void if insured failed to make 
premium payments on or before last date of month, and under special terms of 
certificate granting nonforfeiture benefits, failure of insured to pay monthly pre- 
mium before last day of month held not to forfeit insurance, where insured died 
about two months thereafter and certificate had nonforfeiture values sufficient to 
extend insurance more than four years. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 

3. INSURANCE. 

Under new certificate of life insurance, issued in January, 1930, in consideration 
of surrender by insured of all benefits under old certificate, and containing special 
provision that nonforfeiture values should be computed as if new certificate had 
been issued in January, 1927, and providing for automatic premium loan after 36 
monthly payments shall have been paid, 36 monthly payments held not required to 
be made after issuance of new certificate in order to render special provision effec- 
tive. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 

4. INSURANCE. 

Forfeitures of life insurance are not favored in law, and no condition will be 
implied to defeat benefit expressly granted if by reasonable construction the for- 
feiture can be avoided. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

5. INSURANCE. ed 

Interpretation more favorable to insured must prevail, if certificate of life 
insurance was capable of two interpretations. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

Appeal from District Court, Upshur County; Nat W. Brooks, Judge. 

Suit by Mrs. Ellen Carroll against the Sovereign Camp, Woodmen of the 
World. From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

M. B. Briggs and W. A. McIntosh, both of Gilmer, for appellant. 

C. E. Florence and W. W. Sanders, both of Gilmer, for appellee. 


REILLY et al. v. NEW YORK LIFE INS. CO. No. 25486. 
Supreme Court of Washington. July 20, 1935. 
47 Pacific Reporter (2d) 840. 
1. INSURANCE. 


Where insured knew she was suffering from tuberculosis at time application 
for reinstatement of life policy was mailed, but failed to disclose her condition 
to insurer, such concealment was so fraudulent as to vitiate action of insurer in 
reinstating policy (Rem. Rev. Stat. § 7032). 


(For other cases, see Insurance, Dec. Dig. § 865[2].) 
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2. INSURANCE. 
Changes in condition material to the risk, which occur between opening of 
negotiations for insurance and issuance of policy, must be disclosed. 


(For other cases, see Insurance, Dec. Dig. § 130[1].) 


3. INSURANCE. 

Charge by insurer, as reason for rescinding reinstatement of life policy, that 
insured had failed to disclose truth as to her physical condition, in application 
for reinstatement, was not waiver of right of insurer to charge, in suit on policy, 
that insured had not disclosed changes in physical condition, material to the risk, 
which occurred during negotiations for reinstatement, since insured was not 
misled by reliance upon first charge into conduct making second charge possible. 


(For other cases, see Insurance, Dec. Dig. § 395.) 


5. INSURANCE. 

Insurer was not bound to tender back premiums on rescinding reinstatement 
of life policy where there was no evidence premiums had been paid, since, in 
absence of evidence, assumption is that insured has parted with nothing, and that 
upon rescission of reinstatement he was returned to status quo. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 


En Banc. 

Appeal from Superior Court, Spokane County; William A. Huneke, Judge. 

Action by Mary Reilly and another against the New York Life Insurance 
Company. From a judgment dismissing the action with prejudice, plaintiffs 
appeal. 

Affirmed. 

G. E. Lovell, of Spokane, for appellants. 

Graves, Kizer & Graves, of Spokane, for respondent. 

ToLMAN, Justice. 

This action was instituted to recover damages for the alleged wrongful can- 
cellation of a policy of life insurance. 

Plaintiff Burke was the insured, and plaintiff Reilly was joined as plaintiff 
because she was named as the beneficiary in the policy. The complaint alleges 
the insuance of the policy, a compliance with its terms by the insured, and that 
the insurer, while the policy was in good standing, renounced and refused to be 
bound thereby to the damage of the plaintiffs. 

The answer consists of appropriate denials and affirmative defenses to the 
effect that the insured permitted the policy to lapse by nonpayment of the 
premium, and thereafter, in applying for and obtaining its reinstatement, she 
misrepresented and concealed material facts respecting her physical condition on 
account of which and upon the discovery of the truth the insurer rescinded the 
reinstatement, thereby leaving the policy lapsed and terminated by reason of 
the nonpayment of premiums. 

By the reply the plaintiffs plead that in notifying the insured of the intent 
to rescind the reinstatement, the insurer based its action upon the ground of 
misrepresentation alone, and thereby waived its right to assert any other ground 
as a cause for the rescission. 

Upon these issues the case went to trial before a jury, the facts were largely 
stipulated and are now wholly undisputed. Upon the conclusion of plaintiffs’ 
case the defendant challenged the sufficiency of the evidence and moved for a 
judgment of dismissal, whereupon the plaintiff waived the jury and offered to 
submit the issues to the court. The court appears to have granted the defend- 
ant’s motion. In any event, it entered a judgment dismissing the action with 
prejudice and the plaintiffs have appealed from that judgment. 


The controlling facts, stated briefly, are that the insured was a woman in 
the prime of life, of considerable business experience, and not inexperienced in 
life insurance matters. She apparently had full knowledge of the effect thereof 
when she failed to pay the premiums due in February, 1933. On May 8, 1933, she 
signed an application for the reinstatement of the policy in which she stated that 
she was then in the same condition of health as she was when the policy was 
originally issued some five years before. The application was mailed at a date 
not disclosed, but it was not actually received at the office to which it was 
addressed and for which it was intended until May 16, 1933. On May 10, 1933, 
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two days after the date of the application and six days before it was received 
by the insurer in due course of mail, the insured suffered a hemorrhage of the 
lungs and was advised by two physicians that the hemorrhage was probably 
caused by tuberculosis. On May 14, 1933, still before her application reached 
the insurer, she suffered another hemorrhage and was definitely informed by a 
third physician that she was suffering from tuberculosis. On May 15, 1933, the 
insured entered a sanitarium where she remained for nearly ten months. On 
May 16, 1933, the insurer received and acknowledged receipt of the application 
and informed the insured that it would be necessary for her to furnish a statement 
irom a physician and surgeon who (as disclosed by the application) had 
performed an operation upon her in November, 1931. Early in June, 1933, a 
statement showing that the insured had fully recovered from the operation 
was furnished and the branch office, which theretofore had handled the matter, 
sent all of the papers to the home office of the insured to be passed upon by its 
board of medical examiners, whose duty it was to determine whether the 
application for reinstatement should be granted. 

With no knowledge of the hemorrhages or the tubercular condition, the 
insurer reinstated the policy and so informed the insured under date of June 28, 
1933. On August 23, 1933, the insured made claim for disability benefits under 
the policy because of her tubercular condition and claimed that her total disabil- 
ity began on May 14, 1933. This was the first information or intimation received 
by the insurer that the insured was not in perfect health. On October 31, 1933, 
the insurer notified the insured that the reinstatement was rescinded. The 
letter, among other things, said: “* * * because of vour failure to disclose to us 
in your application therefor, that prior to the time said application for reinstate- 
mient was signed by you you had suffered from a hemorrhage of the lungs on 
account of which you consulted and were treated by Dr. Lewis. * * *” 

The application form which the appellant executed recited that the facts 
stated therein were so stated “for the purpose of inducing the compnay to rein- 
state said policy,’ and she therein further certified: “I hereby certify that the 
foregoing answers are full, complete and true, and agree that the company 
believing them to be true shall rely and act thereon.” oe 

[1] Notwithstanding the date which the application bears, in the light of 
the other admitted facts and circumstances and in the absence of direct testimony 
as to the actual date of signing and mailing, although the insured was present 
and testified on the trial below, it would seem not an unreasonable inference 
that the application was actually signed after the insured had reason to believe 
that she was suffering from tuberculosis, or at least that it was actually mailed 
after she had that knowledge. But, whether so or not, she was well advised as 
to her condition long before her application was received and acted upon, and 
she well knew that unless she made disclosure the insurer would rely and act 
upon what she then knew was false information. 

The concealment was fraudulent and in violation of the good faith which 
she owed to the insurer. It must be held to be such a fraud as will vitiate the 
action of the insurer which was induced thereby. 

Our statute says the business of insurance “is public in character and requires 
that all those having to do with it shall at all times be actuated by good faith in 
everything pertaining thereto; shall abstain from deceptive or misleading prac- 
tices, and shall keep, observe, and practice the principles of law and equity in all 
matters pertaining to such business.” Rem. Rev. Stat. § 7032. E 

This means the insured as well as the insurer, 

[2] The representations as to health were continuing in character and so 

intended to be. 
; “Well-settled rule that changes in condition material to the risk which occur 
between the opening of negotiations for insurance and the issuance of the policy 
must be disclosed, as an elementary spirit of fair dealing.” Hansen y. Continen- 
tal Casualty Co., 156 Wash. 691, 287 P. 894, 896. 


See, also, Stipcich_v. Metropolitan Life Insurance Co. (D. C.) 8 F.(2d) 285 
ee, also, Om 1c ‘ sure Pao. (2d) 285; 
Id.,.277 U.S. 311, 48 S. ‘Ct. $12, 72:1. Ed, $95. 

[3, 4] Appellants do not seem to dispute this rule, but insist, apparently with 
some confidence, that such a defense has been waived in that this is not the 
reason which the insurance company assigned when it notified the insured of its 
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action in rescinding the reinstatement. But we think it is the exact reason 
which was then assigned. We have already quoted from the letter assigning 
the reason, and while that letter does refer to the failure to disclose the truth in 
che application upon the supposition that the truth was known by the insured 
when she signed it, still that inaccuracy (if it be an inaccuracy) does not make 
the reason assigned anything other than the failure to disclose the truth. 

The fundamental and basic reason then assigned is “your failure to disclose 
* * * that * * * you had suffered from a hemorrhage of the lungs on account of 
which you consulted and were treated by Dr. Lewis. * * *” It is impossible for 
us to see in this anything other than a charge of failure to disclose. Surplusage 
‘y imaccuracies as to detail cannot change the fundamental character of the 
reason expressed. 

We are not unmindful of the rule of law with reference to waiver as exem- 
plified by our recent case of Reynolds vy. Travelers’ Insurance Co., 176 Wash. 
36, 28 P.(2d) 310, but there are no facts in this case which will permit the applica- 
tion of the rule. Whether the principle involved in the so-called waiver rule be 
strictly waiver, estoppel, or election is quite immaterial for present purposes. 
The effect of the rule is that one may not mislead his adversary by assigning a 
ialse reason for terminating a contract and thereafter invoke another reason 
which might have been guarded against or obviated and avoided if it had been 
asserted at the proper time. Nothing of that nature appears in this case, and it 
seems unnecessary to pursue the subject further. 

[5] The appellants seem also to urge that in canceling the reinstatement, the 
insurer was bound to tender back the premiums paid at the time of the reinstate- 
ment. The answer seems to be that there is no proof that the insured paid any 
premiums at that time or thereafter. It does appear, incidentally, and rather 
obscurely that some kind of an application for policy loan accompanied the 
application to reinstate. The only inference to be drawn from what is before us 
is that by the credit referred to in its letter of cancellation the insurer placed 
the insured in status quo. In the absence of evidence to the contrary, we musi 
assume that the insured parted with nothing, that the reinstatement was made 
on credit, and that proper entries had been made which restore her to her former 
situation. 

The judgment is affirmed. 

Millard, C. J., and Main, Mitchell, Holcomb, Beals, Blake, Steinert, and 
Geraghty, JJ., concur. 


o 


GRAHAM v. NEW YORK LIFE INS. CO. No. 25562. 
Supreme Court of Washington. Aug. 5, 1935. 
47 Pacific Reporter (2d) 1029. 
1. INSURANCE. 

Where beneficiary of life policy, which contained a double indemnity accident 
clause, showed that death of insured was caused by external and violent means, 
presumption arose that death was accidental, and such presumption remained until 
overcome by evidence to contrary. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

2. INSURANCE. 

Evidence held to sustain finding that death of insured as result of falling from 
upper floor of high building was accidental within meaning of double indemnity 
accident clause of life policy, and not suicidal. ' 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

9, INSURANCE. 

Acceptance by beneficiary of life policy containing double indemnity accident 
clause of check for face value of policy, which amount insurer was bounded in any 
event to pay, held not to have affected an accord and satisfaction precluding action 
for double indemnity. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

10. INSURANCE. 

In action for double indemnity under accident clause of life policy, refusal to 
instruct on question of authority of insurer’s agent upon delivering to beneficiary 
check for face value of policy to sign receipt, notwithstanding check contained 
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notation that it was in full settlement, that beneficiary had not waived any claim 
under double indemnity clause held not error, where beneficiary had made out 
prima facie case of apparent authority, against which insurer had offered no 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

Department 2. 


Appeal from Superior Court, King County; Chester A. Batchelor, Judge. 

Action by Ruth Graham against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Wright, Jones & Bronson, of Seattle, for appellant. 

Bell, McNeil & Bowles and Hamlet P. Dodd, all of Seattle, for respondent. 

STEINERT, Justice. 

This is an action to recover upon a life insurance policy. Trial before the 
court, sitting with a jury, resulted in a verdict for plaintiff. From a judgment on 
the verdict, defendant has appealed. 

September 26, 1922, the appellant insurance company issued to Joseph W. 
Graham a policy of insurance upon his life, in the face amount of $1,000, payable 
at his death to his wife, the respondent herein. The contract of insurance contained 
a clause which provided for payment of double the face of the policy upon due 
proof that death of the insured had resulted directly, and independently of all other 
causes, from bodily injury effected solely through external, violent, and accidental 
cause, and that such death had occurred within sixty days after sustaining such 
injury. The double indemnity clause further provided, however, that such benefit 
should not apply if the insured’s death resulted from self-destruction, whether sane 
or insane, or from physical or mental infirmity, or directly or indirectly from illness 
or disease of any kind. 

On March 25, 1933, while the policy was in full force and effect, the insured 
met his death as the result either of falling, or else of leaping, from the sixteenth 
floor of the Medical & Dental building in Seattle onto the roof of the two-story 
portion of that building. The respondent claimed that the death resulted from 
falling and was accidental, under the terms of the policy, thus entitling her to the 
double indemnity. The appellant claimed that the death was self-inflicted by 
jumping or leaping from the fire escape on the sixteenth floor, and that, therefore, 
only the fact amount of the policy was due. In June, 1933, the appellant, through 
its agent, delivered to respondent its check for the face amount plus interest and 
accrued dividends. Respondent refused to accept the check because of a notation 
thereon that it was in full settlement of all claims under the policy. The agent 
then, at respondent’s direction, conferred with respondent’s attorney with reference 
to the effect of the check upon the right of the respondent to sue upon the double 
indemnity provision. The attorney finally accepted the check and surrendered the 
policy to the agent, but only after the agent had signed and given to the attorney a 
receipt which recited that respondent had received nothing in settlement of the 
double indemnity provision, and that respondent did not waive any claim or right 
that she might have under that clause. The check was subsequently cashed by the 
respondent. Thereafter the respondent began this action to recover the sum of 


$1,000 which represented the amount of the double indemnity over and above the 
face of the policy. 


Upon its appeal, appellant assigns a number of errors. We think, however, 
that its various contentions fall under one or another of three general heads. 

The first contention of appellant that we shall notice is that there is no evidence 
or reasonable inference from evidence to justify the verdict, and that the verdict is 
against the weight of the evidence, and that substantial justice has not been done. 
This contention underlies appellant’s motion to dismiss, motion for directed verdict, 
motion for judgment notwithstanding the verdict, motion for new trial, and its 
assignment of error on the entry of judgment for respondent. 

There is very little, if. any, dispute as to the evidence. The disagreement is, 
rather, over the conclusions to be drawn therefrom. Mr. Graham was 59 years of 
age at the time of his death. He was a teacher by profession and for years just 
prior to his demise had been a principal in one of the public schools in Seattle, at 
a salary of about $3300 a year. He was married and had two grown children, both 
of whom were university graduates and were self-supporting. He owned his home, 
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free and clear of encumbrance, and had no debts. His home life appears to have 
been ideal in every respect. He was an active church member, was given to 
philosophical and religious discussion concerning the future life, and held scruples 
against suicide. During the two years prior to his death, Mr. Graham suffered 
attacks of indigestion, constipation, and dizziness. His eyes and ears had also given 
him some trouble. All, or most, of his symptoms indicated a toxic condition of 
his system. The combined effect of his various ailments caused him to worry 
about himself at times, and it seems that he even harbored the suspicion that he 
might have cancer. He had consulted several physicians during the two-year period, 
and in February, 1933, a specialist had tentatively diagnosed the case as Meniere’s 
disease, a disease of the ear attendant with some of the symptoms already stated. 
His general physician then sent him to a hospital where X-rays were taken. The 
pictures disclosed a diseased appendix and an adhesion causing constipation. The 
patient was assured, however, that he did not have cancer, and this assurance gave 
him considerable mental relief. An operation for appendicitis and adhesions was 
advised and on February 23, 1933, such operation was performed. Mr. Graham 
returned home from the hospital on March 4th, and from that time on was making 
a normal and satisfactory recovery, and there was no further dizziness. 

On the day of his death, March 25, 1933, Mr. Graham left his home at about 
8:30 o’clock in the morning to go down town to see his doctor and also to have his 
eyes tested for a change of glasses. He was still weak from his operation but was 
steadily improving. Because of his weakened condition, however, he decided not to 
drive his automobile, but took a street car instead. After reaching the business 
district of the city, he phoned to Mrs. Graham as she had requested him to do. 


It appears that Mr. Graham, after telephoning to his wife, immediately went to 
the Medical & Dental building, where he entered an elevator and rode to the sixteenth 
floor. Whether he had an engagement there, is not shown. The elevator operator, 
who, so far as is known, was the last person to see him alive, testified that Mr. 
Graham was very nervous while in the elevator, paced back and forth, telling her 
repeatedly that he wanted to get out at the sixteenth floor, and actually attempted 
to get out at every stop that the elevator made. In explanation of this apparent 
nervousness, there was positive testimony to the effect that Mr. Graham had an 
aversion to riding in elevators because he felt hemmed in, and that after riding in 
one he would always seek fresh air. After Mr. Graham had left the elevator at 
the sixteenth floor, the operator proceeded to the floor above and then back down 
to the ground floor without any intermediate stop. As she passed the third floor 
level, she heardy a heavy thud on the adjoining roof. She recognized the peculiar 
sound because there had been several suicides at the same place within the 
preceding few months. The maintenance manager of the building also heard the 
body strike the roof and he, too, recognized the sound. He at once instructed his 
clerk to call the coroner while he himself proceeded to the portion of the roof 
where the body lay. No one appears to have seen the body in its fall or flight. 
The coroner, on arrival, examined the body and found that death was the result 


of its striking the roof. Later, Mr. Graham’s cane was found on the sixteenth-floor 
landing of the fire escape. 


The coroner found in one of Mr. Graham’s coat pockets a number of papers, 
including an envelope on which was partly printed, and partly written, the following 
inscription: “What’s a poor body without a mind. My ears are ringing me to my 
doom.” Appellant contends that this note indicated an intention to commit suicide. 
Respondent testified that the coat which Mr. Graham wore on that day was one 
that he had not worn for several weeks before. She also testified that Mr. Graham 
had read this particular inscription to her several months before, as an illustration of 
some poor fellow who needed medical treatment rather than punishment. The 
evidence shows that Mr. Graham was a collector of striking epigrams and quota- 
tions, taking them from magazines, newspapers and other sources, and making use 
of some of them in his school work. There was no evidence that the particular 


lines had been recently composed by Mr. Graham, nor was any lead pencil found 
upon his person at the time of his death. 


There was considerable evidence concerning the construction of the fire escape, 
both as to its platforms and as to the stairways between them. Measurements and 
dimensions in detail were given by several witnesses. It was the contention of 
appellant that the construction of the apparatus rendered it impossible for one to fall 
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out of it unintentionally and accidentally; it was also appellant’s contention that the 
position of the body, considered in connection with the immutability of physical laws, 
established conclusively that Mr. Graham had climbed up onto the railing and 
deliberately jumped outward into space. On the other hand, it was the contention 
of respondent, based upon the same physical facts, that Mr. Graham in some way 
stumbled and fell from the stairway of the fire escape, over the railing, and that the 
hody was deflected somewhat from the direction in which it started by some inter- 
ference, such as striking or grasping at the railing as the body passed over it. 

The jurors viewed the premises and heard the evidence, and, in the light of 
what they saw and heard, were able to form their own opinions as to how the 
accident probably occurred. It appears that subsequent to the accident the fire 
escape was screened in to prevent similar occurrences in the future. 

}1] Im support of its argument that death must have resulted from suicide, 
appellant stresses the following facts presented by the evidence: (1) Previous disease 
as constituting a motive; (2) the extreme nervousness displayed by the deceased 
while in the elevator; (3) the note found in Mr. Graham’s pocket; and (4) the loca- 
tion of the body. No one, or all, of these facts or circumstances proves conclusively 
that death was the result of suicide. Each of these factors was subject to different 
constructions according to the way in which the evidence concerning it was con- 
sidered by the jury. It must be remembered that the burden was not upon 
respondent to negative suicide; the burden was upon appellant to establish it. 
Respondent having shown that death was caused by external and violent means, 
there was a presumption that it was accidental, and such presumption remained in 
the case until overcome by evidence to the contrary. “It is now settled law in this 
state that, the presumption against suicide having once attached, it remains in the 
case until overcome by evidence to the contrary, and that the burden of overcoming 
the presumption is upon the insurance company. * * * (1) The burden is upon 
the plaintiff to show by a preponderance of the evidence that death was caused by 
external, violent, and accidental means; (2) that, upon a showing of death by 
external and violent means, the law raises the presumption that the death was acci- 
dental, and, upon such showing, aided by the presumption, a prima facie case for 
plaintiff is made; (3) that the presumption remains in the case until it is overcome 
by evidence to the contrary; and (4) that suicide is an affirmative defense and 
must be established by the defendant by a preponderance of the evidence.” Selover 
v. Etna Life Insurance Co. (Wash.) 38 P.(2d) 1059, 1063. 

[2] The evidence was, in our opinion, clearly sufficient to support the verdict 
that the death was accidental. 

[3] The next contention of appellant is that the testimony established a complete 
accord and satisfaction by delivery and acceptance of the check in full settlement of 
all claims under the policy, and for that reason, therefore, the complaint should 
have been dismissed and judgment rendered for appellant notwithstanding the 
verdict. We have had frequent occasion to discuss the doctrine of accord and satis- 
faction, and there are a number of principles and rules applicable thereto that are 
well settled. For guidance upon the question under consideration, we may first state 
some of these principles and rules: (1) Whether there has been an accord and 
satisfaction in any given case is generally a mixed question of law and fact. First 
National Bank v. White-Dulaney Co., 123 Wash. 220, 212 P. 262: Kubey v. Coast 
Athletic Club, 172 Wash. 305, 20 P.(2d) 21. 

(2) But where the facts are not in controversy, it is purely a question of law for 
the court. Bottorff v. Page Machinery Co., 174 Wash. 438, 24 P.(2d) 1059. 

[4] (3) To create an accord and satisfaction in law, there must be a meeting of 
minds of the parties upon the subject and an intention on the part of both to make 
such an agreement. Ingram v. Sauset, 121 Wash. 444, 209 P. 699, 34 A. L. R. 1031; 
Kubey v. Coast Athletic Club, 172 Wash. 305, 20 P.(2d) 21. 

[5] (4) An accord and satisfaction is founded on contract, and a consideration 
therefor is as necessary as for any other contract. Plymouth Rubber Co. v. West 
Coast Rubber Co., 131 Wash. 662, 231 P. 25; Katich v. Evich, 161 Wash. 581, 297 
FP. 762; Seattle Investors Syndicate v. West Dependable Stores, 177 Wash. 125, 30 
P.(2d) 956. 

[6] (5) Where the debtor pays what in law he is bound to pay and what he 
admits that he owes, such payment by the debtor, and its acceptance by the creditor, 
even though tendered as payment in full of a larger indebtedness, do not operate 
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as an accord and satisfaction of the entire indebtedness, because there is no consid- 
eration therefor. Seattle, Renton & S. R. Co. v. Seattle-Tacoma Power Co., 63 
Wash. 639, 116 P. 289; Plymouth Rubber Co. v. West Coast Rubber Co., 13] 
Wash. 662, 231 P. 25; Anderson v. Sanitary Dairy, 160 Wash. 647, 295 P. 925; 
Seattle Investors Syndicate v. West Dependable Stores, 177 Wash. 125, 30 P. (2d) 
956. 

[7] (6) Generally speaking, when a debtor sends to his creditor a check in an 
amount that the debtor is willing to pay, and at the same time informs the creditor 
that the debtor intends the check to be considered as full payment, then, by accept- 
ing and cashing the check, the creditor agrees to the settlement and cannot there- 
after seek additional compensation. LeDoux v. Seattle, etc., Shipbuilding Co., 114 
Wash. 632, 195 P. 1006; James v. Riverside Lbr. Co., 121 Wash. 130, 208 P. 260; 
Ingram v. Sauset, 121 Wash. 444, 209 P. 699, 34 A. L. R. 1031; Three Rivers 
Growers’ Ass’n v. Pacific Fruit & Produce Co., 159 Wash. 572, 294 P. 233; Katich 
v. Evich, 161 Wash. 581, 297 P. 762; Bottorff v. Page Machinery Co., 174 Wash. 
438, 24 P.(2d) 1059. 

(7) But the rule just stated does not apply where there is an agreement that 
a certain sum shall be paid on account and not in full settlement, and the sending of 
a check stating that it is in full settlhement does not, as a matter of law, under such 
circumstances, effect an accord and satisfaction. LeDoux v. Seattle, etc., Ship- 
building Cc., 114 Wash. 632, 195 P. 1006. 

(8) Nor does that rule apply where the debt or amount is liquidated cr certain 
and due, unless there is a new consideration. First National Bank vy. White- 
Dulaney Co., 123 Wash. 220, 212 P. 262. 

[8] (9) Where the amount of a debt or obligation is unliquidated or in dis- 
pute, then the tender by the debtor of a certain sum in full payment of the debt, 
followed by acceptance and retention of the amount tendered, establishes an accord 
and satisfaction; but if the amount be liquidated or undisputed, then such tender 
and acceptance do not establish an accord and satisfaction. Northern Bank & Trust 
Co. v. Harmon, 126 Wash. 25, 217 P. 8; Plymouth Rubber Co. v. West Coast Rub- 
ber Co., 131 Wash. 662, 231 P. 25. 

[9] Applying these rules to the case before us, we conclude, as a matter of 
law, that there was no accord and satisfaction. In the first place, all of the evi- 
dence on the subject came from respondent’s witnesses and there was no conflict 
thereon. Hence, it presented purely a question of law, under rule (2) above. It 
must be apparent, also, from the evidence that we have recited, that there was no 
meeting of minds or agreement that the check satisfied the liability under the double 
indemnity clause. The receipt exacted by respondent negatives any such agreement 
on her part. Rule (3), therefore, applies. It needs no argument to prove that there 
was no consideration moving from the appellant for an agreement to release it from 
the double indemnity clause. Rule (4) is, therefore, applicable. The appellant, by 
its check, paid only that which it was in any event bound to pay and that which it 
admitted to be due and owing. The case, therefore, falls under rule (5). Rule (6) 
might apply to the case and suggest an accord and satisfaction were it not for cer- 
tain facts that bring it within the exceptions stated in rules (7), (8), and (9). The 
delivery and acceptance of the check were accompanied by an agreement that the 
check was not to be in full settlement. But the controlling factor of the case is that 
there was no dispute as to the amount that appellant was required to pay under 
either feature of the policy. As to each feature, it was all or nothing. As to the 
face amount of the policy, there was no dispute of any kind whatever. As to the 
double indemnity, the only dispute was whether any liability at all attached there- 
under. If death was accidental and not suicide, then the appellant would be obli- 
gated to pay the double amount. On the other hand, if death was the result of 
suicide, then the company would be obligated to pay only the face amount of the 
policy. The amount being certain and undisputed as to either alternative, the claim 
must be classed as the equivalent of a liquidated claim. No new or additional con- 
sideration having been given for tendering less than the amount due for the greater 
liability, there was no accord and satisfaction. 

[10] Appellant next contends that the court erred in refusing to instruct the 
jury on the question of the authority of the agent to sign the receipt, the effect of 
which was to alter the provision in the check that it was in full settlement of all 
claims under the policy. The evidence with reference to this phase of the case all 
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came from respondent’s witnesses and was undisputed. It was clearly established 
by the evidence that the particular individual was the agent of the appellant, that 
he had conducted all of the matters with reference to the particular policy, and 
that he had been instructed to deliver the check and take up the policy. What he 
did in connection with giving the receipt was within the apparent scope of his 
authority. Respondent fully made out a prima facie case in that respect, and the 
burden was on appellant to meet it with countervailing evidence. But appellant did 
not meet that burden. It offered no evidence whatever on the subject of the 
agent’s authority or lack of authority. There was no issue of fact as to the agent’s 
authority for the jury to decide. Hence, there was no occasion for any instruction 
thereon. 

[11] Appellant finally contends that the court erred in refusing personally to 
inspect the fire escape and premises, prior to passing on the motion for new trial. 
The jury had, during the progress of the trial, upon stipulation of the parties, 
viewed the premises, but the judge had not accompanied the jury on its visit. 
When appellant filed its motion for new trial, it accompanied it with a request that 
the court inspect the premises before passing on the motion. Respondent objected 
to the request. The court declined to consider a view, upon the theory that, as a 
matter of law, it had no right to do so in the absence of the consent of both coun- 
sel. Appellant assigns the ruling as reversible error. 

Even though the court may have had the right to view the premises, it was 
not mandatory upon it to do so. Such matters rest entirely in the sound dis- 
cretion of the court, to be reviewed only for manifest abuse of discretion. There 
was no conflict in the evidence regarding the location and construction of the fire 
escape. It was fully described in the testimony and in the photographs and dia- 
gram which appear in the record. There was nothing about the situation that was 
not intelligible. Inspection of the premises, particularly after they had been altered 
by putting up a screening, would have given the court no information that it could 
not have readily vizualized from the evidence. Under such circumstances, we 
conclude that appellant was not prejudiced by the failure of the court to view the 
premises. It therefore becomes unnecessary to determine whether the court had 
the inherent right, as a matter of law, to avail itself of such view. 

The judgment is affirmed. 

Mitchell, Main, Holcomb, and Blake, JJ., concur. 


RINGSTAD v. METROPOLITAN LIFE INS. CO. No. 25595. 
Supreme Court of Washington. July 26, 1935. 


47 Pacific Reporter (2d) 1045. 
:. INSURANCE. | 

Generally, provisions in contracts of insurance must be construed most fav- 
orably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 
Statutory provisions as to insurance constitute a part of the policy. 
(For other cases, see Insurance, Dec. Dig. § 152[3].) 

3. INSURANCE. 

Where life policy option provided that in case of surrender or lapse owner 
or assignee of policy might have extended term insurance for full amount of 
policy for such term as cash surrender value would purchase, provision in such 
option that where the policyholder had borrowed on the policy the extent of 
the insurance would be thereby reduced proportionately in its amount rather 
than in its term held void under statute as being an unlawful discrimination by 
the insurer between borrowing and nonborrowing policyholders (Rem. Rev. 
Stat. § 7226). 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 

Department 2. 

Appeal from Superior Court, Skagit County; George A. Joiner, Judge. 

Action by Mabel Ringstad against the Metropolitan Life Insurance Com- 
pany. From judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Preston, Thorgrimson & Turner, of Seattle, for appellant. 





Life] Ringstad v. Metropolitan Life Ins. Co. 


Welts & Welts, of Mount Vernon, for respondent. 

Hotcomp, Justice. 

This action was brought by respondent, the named beneficiary in a life 
insurance policy for $1,500 upon the life of Abbie M. Jacobsen. Judgment was 
rendered by the trial court sitting without a jury in the full amount, from 
which this appeal is taken. 

There is no disputed fact in this case. 

Miss Abbie M. Jacobsen, then thirty years old, applied to appellant for this 
insurance on July 19, 1929. Her policy was written and dated July 30, 1929, insur- 
ing her life for $1,500 for the benefit of respondent. The date of issue recited on 
the first page of the policy was July 30, 1929. The first premium was actually paid 
and receipted for on August 24, 1929. The annual premium contracted to be paid 
was $54.75. This was the standard uniform rate for one year’s insurance for one 
of her class. Immediately below the receipt for the first annual premium and 
printed in bold-faced type upon the face of the policy is this language: “This policy 
shall not take effect unless or until the first premium therefor, as entered on the 
foregoing receipt, has actually been paid in cash.” 

Thereafter, the policy was continued in force under an arrangement for quar- 
terly, instead of annual, premiums from quarter to quarter and from year to year. 
The last payment was made in August, 1932, extending the insurance for a term of 
three months. The policy and the statute in force both granted the insured an 
additional period of coverage known as a grace period of thirty days. The insured 
died in Spokane on December 6, 1932. Upon payment of the full amount of the 
policy being refused, and the sum of $147 being tendered respondent, she sued and 
recovered judgment for the face of the policy with interest. 

In paragraph 9 of the policy there was provision made that after premiums for 
two full years shall have been paid on the policy, in case of surrender or lapse, the 
owner or assignee of record, upon written request filed with the company, together 
with the presentation of the policy for surrender or indorsement within three months 
after the due date of any premium in default, shall be entitled to one of the fol- 
lowing options: (a) The cash surrender value less any indebtedness owing to the 
company; (b) to have paid-up life insurance in such amount as the cash surrender 
value will purchase; and (c) to have extended term insurance in the full amount 
of the policy for such term as the cash surrender value will purchase. 

Respondent and appellant agree that there is no question over options (a) and 
(b). They radically differ, however, on the construction of option (c). 

At the time of the lapse of the policy and at the time of the death of the insured, 
she was indebted to the company on a policy loan and at the date of the lapse of 
the policy, if it lapsed on December 1, 1932, the cash surrender value would have 
paid the loan and left a surplus of $11.43. That sum, if applied to the purchase of 
term insurance in the sum of $1,500, would have purchased that amount of insur- 
ance upon the life of the insured to a date beyond the date of her death. In case of 
lapse, had she lived, she might have availed herself of any of the options (a), (b), 
or (c). Not having done so before her death, the company contends that it accorded 
her beneficiary the right given her under option (c) and tendered into court $147 as 
the full amount due under the policy under option (c). In other words, the con- 
tention of appellant is that respondent was entitled to recover $147 and no more, the 
policy having lapsed according to its terms prior to the death of the insured. 

The trial court held, first, that the policy was not, by its terms, in force until 
the payment of the first premium on August 24, 1929, and that the policy here began 
and ended on the anniversary of the payment of the premium rather than on the 
alniversary of the date of the policy, according to the specific terms of the policy, 
and that the true due date of each premium after the first was not the date specified 
in the policy, July 30, but in each case twenty-five days later, and that therefore the 
policy had not lapsed at the date of the death of the deceased. 

The trial court also held in accordance with the second contention of respondent 
that the provision in option (c), providing that where the policyholder had bor- 
rowed on the policy, the extent of insurance would thereby be reduced proportion- 
ately in its amount rather than in its term, was void as being an unlawful discrim- 
ination by the company in the issuance of the policy as between policyholders who 
borrow and those who did not borrow on their policies. 

This case is very different and therefore not governed by the rule stated in 
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McKenney v. Phcenix Mutual Life Insurance Co., 138 Wash. 315, 244 P. 560. There, 
a life insurance policy was antedated at the request of the insured and we held that 
an agreement in the policy fixing the premium paying period as commencing on such 
date was binding on both parties. 

We shall disregard the first contention of respondent, which was sustained by 
the trial court, that the policy had not lapsed before December 24, 1932, which was 
after the death of the insured. 

We shall base our decision solely upon the second contention of respondent, 
which was sustained by the trial court, that assuming that the policy had not lapsed 
because of the nonpayment of the last quarterly premium due, that the construction 
of option (c) contended for by appellant is wrong. 

[1, 2] It is almost a universal rule here and elsewhere that provisions in con- 
tracts of insurance in doubt must be construed most favorably to the insured. Guar- 
anty Trust Co. v. Continental Life Insurance Co., 159 Wash. 683, 294 P. 585. It 
is also universally settled that statutory provisions are a part of the policy. 

[3] Our insurance statute includes Rem. Rev. Stat. § 7226, which, so far as per- 
tinent, reads: “No life insurance company doing business in this state shall make or 
permit any distinction or discrimination in favor of individuals, between insurants 
of the same class and equal expectation of life, in the amount of payments of pre- 
miums or rates charged for policies of life or endowment insurance, or in the 
dividends or other benefits payable thereon, or in any other of the terms and condi- 
tions of the contracts it makes. * * *” 

Under an identical statute and form of policy, it was held in Metropolitan Life 
Ins. Co. v. Lillard, 118 Okl. 196, 248 P. 841, that where a policy of life insurance 
makes a distinction between options allowed the insurants under such policy, to the 
effect that, if there was no loan indebtedness against the cash surrender value of 
the policy, the insured had the right of election of one of three options, but, if 
there was an indebtedness against the cash surrender value, the insured had no 
option or choice, such a provision of the policy is contrary to the provisions of the 
statute, identical with ours, and is against public policy and void and unenforceable. 
It was further held that the death of the insured automatically extends the policy in 
force for the full amount thereof, for such a period of time as the cash surrender 
value of the policy would purchase; and that if the policy of insurance is susceptible 
of two constructions, that one is adopted which is most favorable to the insured. 
A number of cases were cited in that opinion in its support. 

The above-cited case was followed and approved in Great Southern Life Insur- 
ance Co. v. Jones (C. C. A.) 35 F.(2d) 122, 126, by the Eighth Circuit Court of 
Appeals, saying that “such a provision * * * is contrary both to the statutes of 
Oklahoma and the great weight of authority.” 

To the same effect are Emig’s Adm’r v. Mutual Benefit Life Insurance Co., 127 
Ky. 588, 106 S. W. 230, 23 L. R. A. (N. S.) 828; Security Life Insurance Co. v. 
Watkins, 189 Ky. 20, 224 S. W. 462; New York Life Insurance Co. v. Scheuer, 198 
Ala. 47, 7% So. 409; Gooch v. Metropolitan Life Ins. Co., 333 Mo. 191, 61 S.W.(2d) 
704; Jeske v. Metropolitan Life Ins. Co., 113 Pa. Super. 118, 172 A. 172. 

In the Gooch Case, supra, the Supreme Court overruled a contrary decision by 
a Missouri Court of Appeals reported in 49 S.W.(2d) 679. In the Jeske Case, 
supra, the Pennsylvania Supreme Court cited with approval the Gooch Case, supra, 
the Lillard Case, supra, and the Kentucky and Alabama cases, above cited. 

One case relied upon by appellant, Neal v. Columbian Mutual Life Assurance 
Society, 161 Miss. 814, 138 So. 353, cites no text or authority in support of its deci- 
sion and is based upon a false premise that “each gets exactly what he pays for.” 
We do not assent thereto. The borrower has as much right under his contract to 
buy term protection as the nonborrower. That is what each “pays for.” 

Nor do we concur either with the reasoning or result reached in Trapp v. 
Metropolitan Life Insurance Co. (C. C. A.) 70 F.(2d) 976, and do not feel bound 
by it. 

We conclude therefore that the second contention of respondent sustained by the 
trial court was right, regardless of the first, and the judgment is affirmed. 

Blake, Mitchell, Main, and Steinert, JJ., concur. 





Johnston v. Johnston et al. 


JOHNSTON v. JOHNSTON et al. No. 25405. 
Supreme Court of Washington. Aug. 1, 1935. 
47 Pacific Reporter (2d) 1048. 
1. WORK AND LABOR. 

General rule is that support and services rendered between the members of a 
family are gratuitous, in the absence of a contract, express or implied, to pay. 

(For other cases, see Work and Labor, Dec. Dig. § 7[1].) 

2. WORK AND LABOR. 

Presumption that the support given and the services rendered between members 
of a family are gratuitous may be overcome by clear and convincing evidence show- 
ing an intention that they were to be paid for in pecuniary recompense. 

(For other cases, see Work and Labor, Dec. Dig. § 7[1].) 

3. INSURANCE. 

Parents’ action in receiving insured into their home, and caring for insured all 
through illness resulting in his death, held adequate consideration for insured’s 
change of beneficiary, in life policy, from wife to father, as against contention that 
parents’ services were gratuitous, and that change of beneficiary was an invalid gift 
of community property. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Holcomb, J., dissenting. 

En Banc. 

Appeal from Superior Court, Yakima County; Dolph Barnett, Judge. 

Action by Ann Johnston against J. T. Johnston and Pearl Johnston, husband 
and wife, and another. From a judgment in favor of the named defendants, plain- 
tiff appeals. 

Affirmed. 

George H. Mullins, of Yakima, for appellant. 

W. A. Hubbert and Daniel L. Goodman, both of Yakima, for respondents. 

BLAKE, Justice 

The plaintiff is the widow of Jesse Donald Johnston, who was the son of 
defendants J. T. Johnston and Pearl Johnston. October 18, 1932, the defendant 
Mutual Life Insurance Company of New York issued a policy on the life of Jesse 
Johnston, in which plaintiff was named beneficiary. The policy reserved the right 
in the insured to change the name of the beneficiary. Exercising this right, the 
insured, on May 5, 1933, made his father the beneficiary. This change was made 
without the consent or knowledge of plaintiff. Jesse Johnston died October 7, 1933. 
The defendant J. T. Johnston made proof of death. Before payment was made by 
the insurance company, plaintiff brought this action, laying claim to the proceeds of 
the policy. The defendant insurance company paid into court the money due under 
the policy, and was dismissed from the action. The cause was tried to the court, 
which made findings favorable to defendants, and entered judgment dismissing the 
action. Plaintiff appeals. 

The premiums on the policy were payable quarterly. The first premium was 
paid with community funds, when the policy was issued. It is appellant’s contention 
that the community composed of herself and husband then acquired a vested interest 
in the policy; that the policy being community property, her husband could not give 
it away. It is well established (1) that property assumes a separate or community 
character as of the date of its acquisition (Norman v. Levenhagen, 142 Wash. 372, 
253 P. 113); (2) that a husband alone cannot make a gift of community property 
(Parker v. Parker, 121 Wash. 24, 207 P. 1062). Predicating her argument upon 
these propositions, appellant assumes the fact to be established that her husband 
did make a gift of the policy to his father. The court found otherwise. It found 
that the change of beneficiary was made for an adequate consideration. Under the 
evidence, we fail to see how the court could have found to the contrary. 

The essential facts supporting the finding are these: Jesse Johnston was stricken 
with influenza in November, 1932. Mastoid complications developed, which necessi- 
tated an operation in the latter part of December. When he recovered sufficiently 
to leave the hospital, he was taken to the home of his parents, where he remained 
until his death. During much of the time he was a very sick man. At no time did 
he recover sufficiently to resume his occupation. In the latter part of January, 1933, 
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appellant, at the invitation of respondents, also came to live with them. She remained 
until April 26th. 

[1, 2] Appellant contends, however, that the support so given and the services 
so rendered by respondents were gratuitous. It is the general rule that support and 
services rendered between the members of a family are gratuitous, in the absence 
of a contract, express or implied, to pay. The theory underlying the presumption 
is that support given by one is offset by services rendered by the other. The pre- 
sumption that the support given and the services rendered are gratuitous may be 
overcome by clear and convincing evidence showing an intention that they were to 
be paid for in pecuniary recompense. I Schouler, Marriage, Divorce, Separation 
and Domestic Relations (6th Ed.) § 806; Morrissey v. Faucetit, 28 Wash. 52, 68 P. 
352; Thompson v. Jackson, 85 Wash. 330, 148 P. 5; Lyons v. McElroy, 104 Wash. 
481, 177 P. 312; Allerton v. Allerton, 133 Wash. 260, 233 P. 632, 634. 

[3] Applying the rule here, it is clear that pecuniary recompense was contem- 
plated by the respondents on the one hand and their son on the other. For, due to 
his physical condition, the son could make no recompense by way of services. The 
support and services rendered were wholly on the side of the parents. On this 
aspect of the case, the quotation from 28 R. C. L. 681, § 15, used in Allerton v. 
Allerton, supra, is peculiarly pertinent here: “Frequently, when there is no recipro- 
city of benefits, a contract may be implied.” But we find more than that in this 
case. The son acknowledged the pecuniary obligations, and manifested his intention 
of discharging it by transferring to his father the only resource at his disposal. 
Under the evidence, the court was fully warranted in holding that there was an 
adequate consideration for the change in the named beneficiary under the policy. 

Judgment affirmed. 

Millard, C. J., and Mitchell, Main, Tolman, Beals, and Steinert, JJ., concur. 

Geraghty, J., concurs in the result. 

Holcomb, Justice (dissenting). 

Ordinarily the decision of the trial court upon conflicting facts ought to be con- 
trolling upon this court. However, this is not an ordinary fact case. It is a ques- 
tion of mixed law and fact. 

The majority concede that (1) property assumes a separate or community char- 
acter as the date of its acquisition; and (2) that a husband alone cannot make a 
gift of community property under our statutes and decisions. The majority also 
concede that the general rule is that support and services rendered by members of a 
family are gratuitous in the absence of a contract, express or implied, to pay. 


The majority then deduces the illogical inference that, owing to the physical 
condition of the deceased son of respondents and husband of appellant, there was a 
consideration for the change of the beneficiary in the policy from the wife to 
respondents because of those services, contrary to a conclusion drawn in the pre- 
vailing opinion that a pecuniary recompense was contemplated by respondents on the 
one hand and their son on the other. Respondent, the father, testified, as shown by 
the record, that the son offered to make the changes of the beneficiary from his wife 
to respondents so that in case anything happened they could pay the funeral expenses 
and have something left for their trouble; that it was purely voluntary on the son’s 
part; and that respondent did not particularly want it. 


The record also discloses that when the bills for the medical expense were pre- 
sented they were mailed in the name of the son Jesse Johnston, and the father pre- 
sented those bills to appellant for her to pay, which, of course, she was unable to do. 

The most conclusive fact against the opinion of the trial court is the testimony 
of John Bruff, an attorney who is also a notary, who was obtained by the brother of 
the deceased to act as notary, who testified in great detail as to his examination of 
deceased to ascertain his mental condition and the reason why he wished to change 
his beneficiary in the policy, whether he had been coerced or overpersuaded by his 
father or mother, which deceased negatived, and when asked for his reasons for 
making it over to his father and mother alone, the son said that his father and 
mother raised him, gave him birth; to the exclusion of his wife, that she was not 
good to him; that she left him, and that his father and mother had been good to 
him in his sickness, and then stated: “I am going to give it to my father.” That was 
purely a gift, based on love and affection. The above evidence by a competent and 
entirely disinterested witness almost conclusively establishes a gift without con- 
sideration. Parenthetically it may be stated that appellant had been driven from the 
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home of respondents by unkind treatment on the part of the mother of deceased who 
slapped her several times. 

Upon the facts in this case, the judgment should be reversed, and appellant 
granted recovery on the policy. 

For these reasons, I am compelled to dissent. 
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ACCIDENT 


SWEENEY v. MIDWEST LIFE INS. CO. No. 29306. 
Supreme Court of Nebraska. July 19, 1935. 
262 Northwestern Reporter 47. 
3. INSURANCE. 

In action on accident policy, instruction that if death of insured did not result 
from accident, but from stroke of paralysis caused by diseased condition of heart, 
insurer was not liable, held not erroneous on ground that it was not insurer’s con- 
tention that paralysis caused death, where upon theory of both sides single con- 
troversial question was whether fall caused paralysis or paralysis caused fall, and 
it was immaterial whether reference was made to cause of fall or cause of death. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

4. INSURANCE. 

In action on accident policy, instruction that beneficiary must establish by pre- 
ponderance of evidence that death was caused through accidental means independ- 
ently of all other causes, and that if insured stated falsely in application for policy 
that she had never had chronic or recurrent heart disease, knowing answers to be 
false, insurer would not be liable, he/d not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

5. INSURANCE. 

In action on accident policy wherein it appeared that insured suffered fall which 
immediately was followed by disability from paralysis which resulted in death, 
whether fall and death were caused by disease and not by accident held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Syllabus by the Court. 

1. Where medical witness, in testifying to his examination of the subject 
shortly after a fall, makes frequent reference to his memorandum of the case his- 
tory as told to him by the subject and of his findings, and testifies on direct exam- 
ination to some of the statements of the subject concerning her physical condition, 
it is not error to permit him on cross-examination to be asked as to other pertinent 
statements made to him at the time by the subject concerning the fall. 

2. “Generally, a plaintiff is only required to bring his case within the terms 
appearing on the face of the contract in suit, and need not negative conditions and 
exceptions indorsed thereon.” Railway Officials & Employes’ Accident Ass’n v. 
Drummond, 56 Neb. 235, 76 N. W. 562. 

3. Where in a suit to recover on an accident insurance policy it clearly appears 
that the insured suffered a fall, and there immediately followed disability of 
paralysis, and shortly death, and it was presented as a defense that the fall and 
death were caused by disease and not by accident, the question was properly sub- 
mitted to the jury. 

4. Instructions examined, and held free from error. 

Appeal from District Court, Douglas County; Leslie, Judge. 

Action by Isabelle Sweeney, revived in the name of Edward J. Sweeney, spe- 
cial administrator of the estate of Isabelle Sweeney, deceased, against the Midwest 
Life Insurance Company of Lincoln, Nebraska. From a judgment, defendant 
appeals. 

Affirmed. 

J. W. Kinsinger and H. C. Henderson, both of Lincoln, and H. J. Lutz, ot 
Omaha, for appellant. 

Rosewater, Mecham, Shackelford & Stoehr and Reginald C. Miller, all of 
Omaha, for appellee. 

Heard before Rose, Good, Eberly, Day, Paine and Carter, JJ., and Blackledge, 
District Judge. 

BLACKLEDGE, District Judge. 


This action was commenced in the district court for Douglas county to recover 
the death benefit provided in an accident insurance policy, upon the ground that 
the insured had come to her death by accidental means, within the terms of the 
policy. 

The petition alleged that on October 19, 1931, the deceased slipped and fell 
over a stool which also slipped as she was engaged in her work, falling and strik- 
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ing her head, left arm and hip and other parts of her body in the fall, and that 
prior thereto she was physically fit and able to work and was working steadily, 
that said fall resulted in almost immediate paralysis and in her death on December 
2, 1931. The defendant, appellant, defended upon the ground that the deceased 
had at the time of her application for insurance and for many years prior thereto, 
as she well knew, a chronic and organic heart disease of a serious and advanced 
nature, that said heart disease caused and resulted in her death. 

The answer further alleged that in her application for the insurance the insured 
had made false answers in reference to the state of her health in the matters 
pertaining to said heart disease. The issuance and delivery of the policy, the death 
of the insured, proof of plaintiff’s claim and refusal of the defendant to pay it were 
admitted. The reply denied the making of any false answers in the application, 
alleged that the deceased had fairly disclosed all information she had concerning 
the matters inquired about, and denied that she had a chronic heart disease or that 
it was the cause of her death. These issues were submitted to the jury upon the 
evidence, and a verdict was returned for the plaintiff, upon which judgment was 
rendered for the amount of the policy claim. 


The case is submitted in this court upon three principal assignments on the part 
of the appellant, to the effect that (1) the evidence was not sufficient to support a 
verdict or judgment in the plaintiff’s favor, (2) that the evidence showed fraud 
on the part of the insured in procuring the policy, and (3) that there was error 
in the court’s instructions by which the case was submitted to the jury. There is 
an additional assignment concerning the admission of testimony on the cross-exam- 
ination of one of the witnesses for the defendant. 


It is apparent that this was the ordinary action to recover upon an accident 
insurance policy and that no new or novel features are involved in it. The record 
of the trial, as embodied in the bill of exceptions, consists of 201 typewritten pages. 
The condensation and analysis of it, as embodied in the briefs of counsel, consists 
of 284 printed pages. 

[1] The admission of testimony to which objection is made arose in this man- 
ner: Dr. Hanisch was called as a witness for the defendant and had testified to his 
examination of the deceased made November 13 following the accident, in the 
course of which testimony he made frequent reference to the personal history of 
the insured as given by her in that examination. He was asked on cross-exam- 
ination whether as a part of that history she told him that on October 19, while 
seated in a chair behind the cigar counter, the chair slipped out from under her 
and she fell striking her head, left shoulder and left hip. This was objected to 
as not being proper cross-examination. The objection was overruled and the wit- 
ness permitted to answer, which he did, stating that she did give him such a his- 
tory. Upon a further question as to what she had then said as to the acts of cer- 
tain other persons preset at the time, the objection was sustained and testimony 
not admitted as to her statements concerning the acts or statements of other per- 
sons, 

The witness, while testifying, held in his hand and made constant reference to 
a memorandum which he had made concerning his examination and her history 
given him as a part thereof. The witness stated: “I will be very glad to give you 
the results of my examination I have before me. * * * Yes, sir, that is my mem- 
oranda. It is from my notes. * * * Q. What findings did you make there as to her 
physical condition at that time? * * * A. Let me just refer to my notes and I will 
give you that information. * * * My diagnosis was cerebral embolism. * * * My 
report of her heart here indicates that she had a very badly diseased heart. * * * 
Q. What did she say about that? A. This is as to her past history.” The witness 
then details certain statements by the insured at the time in reference to matters 
pertaining to her health, going back to her childhood, and was further asked: “Q. 
She told you then that she had been told that she had a rheumatic heart? * * * A. 
Yes, sir.” Upon cross-examination the witness was asked concerning her blood 
pressure, to which he replied that he could not tell about the blood pressure with- 
out looking at his memorandum, that it was three years ago. The memorandum 
vas then referred to by counsel cross-examining the witness and, after certain 
inquiries, was shown to the counsel, and thereupon the question was asked to which 
objection was made and the ruling complained of followed. 

In view of this situation as disclosed by the testimony itself and without fur- 
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ther discussion, we express the opinion that the trial court did not abuse its dis- 
cretion or commit prejudicial error in permitting the question to be answered. Any 
undue expansion upon further questions concerning other things not directly con- 
nected with the subject of inquiry was not permitted by the court, and the witness 
having made his memorandum ard the history and certain parts of it as stated by 
the deceased rather prominent in his testimony on direct examination, the cross- 
examiner was entitled to make this inquiry. 

Upon the assignment of error as to the matter of instructions, the criticism is 
directed particularly to the instruction No. 8 which is as follows: 

“The defendant pleads as a defense to the plaintiff’s right to recover in this 
action against the defendant that the insured did not come to her death as a result 
of an accident, independent of all other causes; that her death resulted from a 
stroke or paralysis caused by a diseased condition of the heart. 

“In this connection you are instructed that if the defendant has satisfied you 
by a preponderance of the evidence that the death of the insured was due to a 
stroke of paralysis or other cause due to a diseased condition of the heart, then, 
in such case, the plaintiff would not be entitled to recover, and your verdict should 
be for the defendant.” 

[2] This instruction, of course, must be considered in its connection with all the 
other instructions given at the trial. It is neither necessary nor possible that the 
propositions involved should all be stated in one instruction. Particular criticism 
is applied to the clause that the defendant “pleads as a defense” the things stated. 
In this we feel there is too much of a tendency to a critical distinction of words. 
It is often the case that lawyers and courts in discussing the terms of an instruc- 
tion become too deeply analytical as to refined distinctions involved in the lan- 
guage used. Often these distinctions are apparent to lawyers and judges accus- 
tomed to the analysis of such documents, and when their application is confined 
to the boundaries of legal discussion it is perhaps all right; but in use and applica- 
tion of terms in the trial of a case we fear that often the decision goes off on a 
matter which would have been entirely incomprehensible to the average juror. It 
is quite possible that the trial judge might have found a more appropriate word 
than “pleads,” and yet in determining the effect of the instruction in its possible 
influence upon the jury we are not prepared to say he could have done so. We ali 
know that to the average juror and layman the word “pleads” is practically 
synonymous with “claims,” “urges” or “contends.” It does not to the juror have its 
legal significance as to the lawyer, of its particular application to pleadings proper 
in the case, but to the average juror and layman what a litigant pleads in a case 
is that which he asserts or contends in his own behalf. 

[3] It is further urged that the court erred in referring to the death as result- 
ing from a stroke of paralysis, and appellant urges in its brief that it was not 
defendant’s contention that paralysis caused death; that defendant’s contention 
was that the cause of death was not established, but that it was not due to paral- 
ysis, and that the defendant introduced no evidence as to the cause of the insured’s 
death. The appellant seeks thereon to make a distinction between its contention as 
to the cause of the fall and the cause of the death. As we gather the contentions 
of the parties, there was no dispute that death followed upon the paralysis—there 
was the fall, there was the paralysis, there was the death. The real point of con- 
troversy between the litigants was whether the fall caused the paralysis and result- 
ing death or whether the paralysis came first and caused the fall and resuiting 
death. That was the proposition to which the evidence was directed, and the 
defendant did plead in its answer, after reciting questions concerning the insured’s 
previous condition of health to which alleged false answers had been made, that 
“said heart disease caused and resulted in the death of the said Irene Sweeney on 
or about December 2, 1931,” and that was the issue tendered by defendant’s answer. 

The defendants medical witness, Dr. Young, testified: “In my opinion the cere- 
bral infarct due to embolism was the cause of her paralysis.” The doctor further 
testified embolism occurred prior to the fall and that it was the cause of her fall. 

The defendant’s counsel, as one of the grounds of his motion for a directed 
verdict, states that the nondisputed evidence shows that the insured had an attack 
of cerebral embolism which was caused in part by preexisting disease—in part or 
altogether by such cause. In view of the immediate connection in point of fact 
and in time between the fall and the paralysis and the death, and that upon the 





Acc. | Sweeney v. Midwest Life Ins. Co. 


theory of both sides in the trial the single controversial question was whether the 
fall caused the paralysis or the paralysis caused the fall, and that in either case 
death resulted, we cannot find any tangible oe for a distinction as to whether 
reference shall be made to the cause of the fall or cause of the death. 

[4] The court informed the jury in ieutvuntion No. 4 that, before the plaintiff 
could recover, she must establish by preponderance of the evidence that the death 
of the insured, Irene Sweeney, was caused through accidental means independently 
of all other causes, and that upon establishment of that fact by a preponderance of 
the evidence then the verdict should be for the plaintiff, unless the defendant sat- 
isfied them by a preponderance of the evidence that the defendant was induced to 
accept the application of the insured and issue the policy by false answers to inter- 
rogatories contained in the application, which the defendant believed and relied 
upon, and which the insured knew were untrue. 

The court further in instruction No. 9 informed the jury that, if the defend- 
ant had satisfied them by a preponderance of the evidence that the insured, in 
answer to the question in her application whether she had ever had chronic or 
recurrent heart disease, knowingly answered it untruthfully, also stating to the jury 
the proposition as to other answers and would not have issued the policy had it 
known that said answers or any of them were not true, then under such circum 
stances the pleintiff would not be entitled to recover and the verdict should be for 
the defendant. 

Upon the whole record we are not able to find any prejudicial error in the 
instructions, nor in the instruction No. 8 of which particular complaint is made 

[5, 6] Upon the questions whether fraud by false answers in the application 
was established by the evidence, or whether the evidence was sufficient to 1 
the accidental fall and consequent death independently of all other causes, we are 
of the opinion that those questions were properly left to the jury and that their 
determination upon the conflicting evidence should be final. While the question was 
a debatable one, we have no doubt that there was sufficient evidence on both sides 
to go to the jury. The testimony as to the physical condition of the insured was 
derived from the examination after the fall and from an autopsy and has in part 
already been adverted to. Upon the part of the plaintiff the evidence showed that 
the insured had sustained this fall from a rickety stool which she occupied, on the 
top of which was a box on which she sat, and from which she fell on to a tile 
floor sustaining bruises to her head, shoulder and hip. The testimony of plaintiff's 
medical witness was to the effect that these things might cause what followed, but 
that he could not absolutely fix the cause himself, which could only be done by God 
\lmighty. The testimony of lay witnesses was to the effect that the insured had 
heen active and engaged in labor, much of it hard physical labor, for many 
and that up to and immediately preceding this occurrence she had 
active and without any apparent indisposition of any kind. She had done house 
work, farm work, and was at the time engaged as sales girl at the cigar counter 
in the Henshaw Hotel. She had heen told in early girlhood that there was some- 
thing the matter with her heart, but that she insisted it never bothered her any, 
and she went on thereafter doing many kinds of work requiring physical exertion. 
She was not shown to have been afflicted with vertigo, fits, dizziness, fainting or 


any similar affliction, or to have ever had a fall until the one which shortly pre- 
ceded her death. 


rove 


Vv years, 
been lively, 


The case of Railway Officials & Employes’ Accident Ass’n vy. Drummond, 56 
Neb. 235, 76 N. W. 562, presents some features quite analogous to those of the 
present case. In that case the contract feature over which the controversy arose 
was whether the death of the insured, who had been shot by a robber, resulted 
from the intentional act of the insured or from the intentional act of another per- 
son. The jury evidently found, and the trial court and this court approved the 
finding, that the pistol of the robber had been accidentally discharged, thereby result- 
ing in the death of the insured. The court in the opinion by the late Justice Sulli- 
van says: “The inference that the pistol in the hands of the robber was accidentally 
discharged and that the killing of Drummond was unintentional, 
deduction from all the circumstances proved on the trial.” 


In a later case of Western Travelers’ Accident Ass’n v. Holbrook, 65 Neb. 
469, 91 N. W. 276, 278, and on rehearing, 65 Neb. 475, 94 N. W. 816, it is held that, 
when it has been sufficiently established by circumstantial evidence that a person 


is a reasonable 
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has suffered injury by reason of falling from a dangerous height, it will be pre- 
sumed, in the absence of evidence to the contrary, that the fall was accidental. The 
proposition is approved and restated in Thomas Kilpatrick & Co. v. London Guar- 
antee & Accident Co., 121 Neb. 354, 237 N. W. 162. It is said in the opinion in the 
Holbrook Case: “The petition alleged that the fall was accidental, and it is insisted 
that the burden of proof was upon the plaintiff to establish that cause, and no 
other. The correctness of this contention is undisputed, but we think the plaintiff 
fas met the requirement, All that was demanded of him was to establish a reason- 
able probability.” We do not perceive that the difference in the distance of the 
fall, whether it is from a railing surrounding an areaway to a floor below, or 
whether it is from a stool to a tile floor, is ground for any distinction as to 
whether the fall was accidental. It is within the knowledge of everyone that in 
either case the fall on to a tile floor might be productive of serious injury. 

Therefore, finding no prejudicial error on the record, the judgment of the 
trial court is 

Affirmed. 


RUDERMAN v. MASSACHUSETTS ACCIDENT CO. 
Court of Chancery of New Jersey. Aug. 1, 1935. 
180 Atlantic Repcrter 237. 
INSURANCE. 

Where insured under noncancelable disability policy for accident and sickness 
refused to accept terms of alleged draft for $180, and eight months thereafter pre- 
mium of $36.11 became due for which amount insured sent check to insurer which 
deposited check in insurer’s bank, which check was returned for insufficient funds, 
insurer held not entitled to cancel policy for nonpayment of premium, since insurer 
had $180 of insured’s money from which insurer should have deducted amount of 
premium. : 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Syllabus by the Court. 

The complainant became entitled to $180 under a noncancelable disability policy 
for accident and sickness, for which the defendant company forwarded an alleged 
draft for $180 to the complainant; he refused to accept the terms of the draft and 
so notified the defendant. Approximately eight months thereafter, a premium of 
$36.11 became due on the policy for which the complainant sent his check to the 
defendant, or its agent, who deposited it in its bank. The check was returned by 
the bank for “Insufficient funds” and the defendant shortly afterward canceled the 
policy for nonpayment of the premium. Held, since the defendant had $180 of com- 
plainant’s money in its possession, it should have deducted the amount of its pre- 
mium therefrom. 

Bill by Charles Ruderman against the Massachusetts Accident Company. 

Decree in accordance with opinion. 

Edward R. McGlynn, of Newark, for complainant. 

Herman E. Dultz, of Newark, for defendant. 

Ecan, Vice Chancellor. 

The defendant on August 12, 1930, issued to the complainant a ‘““Non-cancellable 
Disability Policy for Accident and Sickness.” Under the terms of the policy, the 
complainant was to receive $200 a month for total disability; 75 per cent. of that 
was three-fourths partial if the insured was able to work 25 per cent. of the day; 
50 per cent. partial if the insured was able to work one-half of the day. The policy 
provided that the insured was not entitled to compensation for the first 14 days of 
disability; partial disability was not payable unless the insured was entitled to 
recover for total disability; premiums were payable quarter-annually; the insured 
was not entitled to payment unless he was regularly attended by a physician; the 
insured could not recover partial disability for more than an aggregate of 12 months 
for any continuous disability. The policy contained a “Hospital Indemnity Rider” 
which paid the insured total disability for the portion of the 14-day waiting period 
so long as he was confined continuously to a hospital. 

The complainant was disabled, and collected under the policy for total and par- 
tial disability, payments totaling $1,106.66. On January 18, 1932, he was taken ill 
and removed to a hospital. The evidence discloses that an operation was advised 
for the removal of an appendix and an epigastric hernia. The operation was per- 
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formed, and in the course of it the doctors discovered that the patient had abdominal 
adhesions. They treated the hernia, but did not remove the appendix. A few days 
after the operation the doctors discovered, through X-rays, the presence of two 
calculi or stones in the patient’s urethral regions. A cystoscopy operation was per- 
formed. The patient remained totally disabled and was unable to perform his 
duties as a dentist until October 24, 1932. He went to work under a 75 per cent. 
partial disability until November 28, 1932, when the disability decreased to 50 per 
cent. He remained under this partial disability until January 27, 1933, when he again 
became totally disabled. He suffered from pains which have been described as 
frequent and severe; he was unable to perform the duties of his profession. 

His physician advised him to go to Pleasantdale to recuperate, rest, and relax. 
He went to Pleasantdale. After spending a week or ten days there and not receiving 
expected benefit, he again visited his doctor, who then advised him to go to Florida 
where the warmth and sunlight, together with relaxation, would afford him relief. 
On February 9, 1933, he went to Florida. Before undertaking the trip, he informed 
his physician that he had an opportunity of traveling by automobile with a friend, 
and, because of economic reasons, he preferred that method of transportation. He 
was thereupon advised that such means of transportation might occasion a reoccur- 
rence of pain, but that there was no danger attending such a trip if care were used. 
The doctor then gave him codeine sulphate to alleviate any pains that might develop 
during the trip. On February 9, 1933, he traveled to Florida by automobile. The 
trip to Florida took between five and six days; several times he had to stop traveling 
because of pains. His stay in Florida relieved him somewhat, except on one occa- 
sion when he had severe pains. He remained in Florida until March 17, 1933, when 
he returned north. Upon his return he went back to work on a 50 per cent. basis 
and remained disabled on a 50 per cent. basis from March 24, 1933, to November 
9, 1933, when another total disability occurred. 


On November 9, 1933, he was confined to a hospital with a 4-day total disability. 
Thereafter, he remained 50 per cent. disabled and continued to so remain untii 
February 16, 1934, when the policy he held in the defendant company was canceled 
by it. 

Complainaut’s original partial disability commenced on October 24, 1932, and, 
if such disability continued, he would be entitled to an indemnity to October 24, 
1933. In order to break up the continuity of the indemnity for partial disability 
there must be evidence to the effect that the patient some time during the 12-month 
period had fully recovered from his disability. The defendant says that from Feb- 
ruary 9, 1933, to March 24, 1933, the complainant was not totally disabled. Its con- 
tention is based upon the fact that he undertook the trip to Florida and was not 
attended regularly by a physician. Its counsei argues: 

“By corollary it must be found that if the complainant was no longer disabled 
after February 8, 1933, and was not entitled to any moneys until he returned home 
again on the 17th of March, we come to the other section of the policy, viz., 

“*No total or partial indemnity payable unless preceded by 14 days of con- 
tinuous total disability.’ 

“In other words, the complainant no longer being disabled after February 8, 
1933 he would again be obliged to be continuously totally disabled for 14 full days 
before he could again collect partial indemnity under the policy.” 

I do not quite understand how the reasoning of defendants’ counsel, as just 
quoted, can affect complainant’s rights under the policy. The evidence is uncontra- 
dicted that on February 9, 1933, the complainant was disabled. On June 23, 1933, 
the defendant company sent a draft for $180.00 to him, which contained a written 
condition thereon that it was in full settlement of complainant’s claim. Complainant 
refused to accept the draft and notified the company to that effect. The defendant 
admits receiving this notice of refusal. The $180 draft is based on complainant’s 
proof of claim for 50 per cent. partial disability from December 29, 1932, to Janu- 
ary 27, 1933, a period of 30 days, entitling him to $100. The defendant contends 
that the complainant is entitled to receive only from the last-mentioned date to 
February 8, 1933, a total of 12 days, for which the sum of $80 is allowed by the 
defendant. These two sums totaling $180 is all that the complainant is entitled to 
according to the defendant. The draft for the last-mentioned sum is, in effect, an 
order of one department of the defendant company upon another of its departments 
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to pay the insured. Its terms were never accepted, but were absolutely refused, and 
the company was so notified. 

On February 12, 1934, the quarterly premium of $36.11 fell due. The complain- 
ant mailed and delivered a check to the defendant’s local agent in Newark. The 
defendant company deposited the check in the usual course of business. Subse- 
quently, it was returned by the complainant’s own bank protested; the reason 
appended thereto being “Insufficient funds.” The defendant, on February 26th fol- 
lowing, canceled the complainant’s policy. The complainant claims that the defend- 
ant company owed him moneys for which he filed proofs of claim. He emphasized 
the fact that the defendant company admittedly held $180 belonging to him, which 
they acknowledged by forwarding to him the alleged draft. 

The complainant contends that the draft was not a legal payment to him; that 
the company’s liability on the draft would arise if and only when accepted. He 
recites the case of National Union Fire Insurance Co. v. Mellon National Bank, 276 
Pa. 212, 119 A. 910, 914, in which the court said: “When the drafts were accepted 
by the insurance company, they became valid negotiable instruments.” Timmerman 
v. Bankers’ Reserve Life Co. (Tex. Com. App. 1933) 63 S.W.(2d) 687, 691. 

The complainant further contends that the defendant, on the 12th day of Febru- 
ary, 1934, was indebted to him in the sum of $180, and that it, therefore, was under 
a legal and equitable duty to prevent a forfeiture of the policy. I can find no case 
in point in this state. In Reliance Life Insurance Co. v. Hardy, 144 Ark. 190, 222 
S. W. 12, 13, the court said: “Appellant’s contention cannot be sustained for the 
reason that the undisputed evidence shows that on November 3, 1917, it had the 
sum of $20 in its hands belonging to Hardy, which sum exceeded the amount that 
was then due the appellant for the premium on the policy in suit. It is of no con- 
sequence that this fund accrued to Hardy under the provisions of a different policy 
from that in suit. The policies were issued on the same day and were between the 
same parties; but even if that were not true, and if the appellant had in its posses- 
sion funds belonging to Hardy derived from any source whatsoever, it was thx 
duty of the appellant, in the absence of instructions from Hardy that he desired the 
use of the funds for some other purpose, to appropriate the same for the payment of 
his premium when it became due in order thereby to prevent forfeiture of the 
policy.” 

The case of North American Accident Insurance Co. v. Bowen (Tex. Civ. App.) 
102 S. W. 163, was cited by the Timmerman Case, supra, and the court there 
observed: “It appeared that the insurance company was liable to Bowen for a prior 
accident, but the extent of the liability had not been determined. The minimum 
amount for which the company could be liable, however, was sufficient to pay the 
remaining premium notes owed by Bowen. The court held that it was the duty of 
the company to apply so much of the sum due the insured to the unpaid notes as 
Was necessary to prevent a forfeiture of the policy.” 

To the same effect is the case of Missouri State Life Insurance Co. v. Le Fevre 
(Tex. Civ. App.) 10 S.W.(2d) 267, 270. In this case the court said: “The law 
does not favor forfeitures, and will decline to enforce them whenever it is against 
equity and good conscience to do so. We think it would be inequitable and unjust, 
under the circumstances of this case, to hold the insurance forfeited for nonpay- 
ment of the premium due April 8th, when appellant, in effect, had in its possession 
disability funds belonging to the assured sufficient to pay said premium.” 

It will be noted that on February 12, 1934, the draft was still outstanding and 
had not been presented for acceptance, although it had been issued approximately 
eight months before. The company knew it had not been accepted up to that time, 
or subsequently. It still holds the $180. I think, under the circumstances, that the 
defendant could have, and should have, deducted from the sum of $180 it held for 
the complainant, the premium of $36.11 which became due on the last-mentioned date, 
and thereby kept the policy in force. It seems to me, under the circumstances, that 
it would be highly unfair and grossly inequitable to permit the defendant to cancel 
the policy. 

I shall advise a decree to conform with the relief prayed for. 
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NATIONAL ACCIDENT & HEALTH INS. CO. OF PHILADELPHIA 
v. MERGENOV. 
Court of Appeals of Ohio, Summit County. March 6, 1935. 
197 Northeastern Reporter 248. 
INSURANCE. 


Insured held entitled to recover benefits provided by policy for illness when 
insured is necessarily, totally, and continuously confined within house and therein 
visited at least once a week by physician, rather than smaller benefits provided for 
nonconfining illness, notwithstanding insured, on physician’s advice, was taken to 
physician’s office several times. weekly for treatments not available in his home and 
was not visited in his home by physician. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

Syllabus by the Court. 

Where a policy provides indemnity for illness when the insured is “necessarily, 
totally and continuously confined within the house and therein visited at least once 
in each seven days by a legally qualified physician,” the fact that the insured, suffer- 
ing from a serious ailment, is not visited in his house by his physician, but, upon 
the advice of the physician, is taken from his house to the physician’s office several 
times a week for treatments not available in his home, does not warrant a finding 
that the insured’s illness is a nonconfining illness. 

Action by George Mergenov against the National Accident & Health Insurance 
Company of Philadelphia. Judgment for plaintiff, and defendant brings error.— 
| Editorial Statement. ] 

\ffirmed. 

Hutchison & Firestone, of Akron, for plaintiff in error. 

Taylor & Taylor, of Akron, for defendant in error. 

WASHBURN, Judge. 

In this action George Mergenov, who will be referred to as plaintiff, recovered a 
judgment against the National Accident & Health Insurance Company of Phila- 
delphia, as indemnity for illness suffered by him while a policy which had been issued 
to him by said company was in force. 

A jury was waived and the cause was submitted to a judge of the common pleas 
court upon a partial agreed statement of facts and evidence adduced by plaintiff. 

It is conceded that the facts are such as entitled the plaintiff to some compensa- 
tion under the policy, but the parties differ as to the amount thereof, and the com- 
pany claims that plaintiff has been paid all that is due him under the policy. 

Their differences depend for solution largely upon the interpretation of two 
schedules contained in the policy when applied to the agreed facts and the facts 
that are not disputed, the company having offered no evidence. 

The two schedules are “H” and “I,” the former of which relates to what is 
designated “confining illness,” and the latter to what is designated “nonconfining 
illness.” 

The former fixes a rate of compensation per month for not exceeding six 
months when the insured is “necessarily, totally and continuously confined within the 
house and therein visited at least once in each seven days by a legally qualified 
physician,” and the latter stipulates a rate one-half as large for not exceeding four 
weeks after one week’s confinement when the insured is “necessarily, totally and 
continuously disabled from performing each and every duty pertaining to his busi- 
ness or occupation and requires and receives at least once in each seven days the 
attention of a legally qualified physician, but is not confined within the house.” 

The insured was taken ill on the seventh day of May, 1931, and was totally and 
completely disabled for a time long in excess of the times mentioned in either of 
said schedules, and during all of said time he suffered from a serious ailment, and 
his condition was such that he was necessarily confined to his home; but there were 
treatments that it was necessary that he should have which it was impossible for 
one of his means to have in his home, and after May 28, 1931, his physician did not 
attend him in his home. 


Although the insured had a temperature of at least 101, his physician advised 
that he be taken to an office for the taking of an X-ray, and that he be brought to 
his office for treatment by means of appliances and with the aid of conveniences and 
assistants which were available only in hospitals or in the offices of some doctors; 
and thereafter, during the period mentioned in said schedules, he was taken once a 
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weck or oftener to the doctor’s office by means of automobile and elevator, the doctor 
“using the utmost care not to detain him too long, and not to make it any more 
trying on him than was absolutely necessary.” Before and after each treatment, it 
was necessary for him to rest upon a cot in the doctor’s office. 

Except for such trips to the doctor’s office for treatment, plaintiff remained in 
his house, and it was necessary that he should do so, until long after the time men- 
tioned in said schedules. 

The company claimed that all that was due plaintiff under the policy was $86.42; 
and, $75 having been paid on account, the company tendered a check for $11.42 and 
demanded full release; but that offer was refused and this suit was begun. 

There can be no doubt that plaintiff’s condition was a “confining illness” within 
the meaning of schedule “H,” unless the fact that he was not visited in his house 
by a physician “at least once in each seven days” after the first three weeks of his 
illness requires a contrary finding. 

We are of the opinion that the situation shown by the facts in this case is not 
such as to require such contrary finding. 

The important element of difference between the two schedules is that in “H” 
the insured’s illness is such that he is confined to the house, and in “I” he is not 
confined within the house; in “H” the language that the insured shall be visited by 
the physician in the house is appropriate to a confining illness, and the language in 
“T” that the assured requires and shall receive the attention of a physician is 
appropriate to a nonconfining illness, but in neither schedule was such language 
intended to describe a controlling element in the determination of whether an illness 
was a confining or a nonconfining illness. 

The language concerning medical treatment in the house is more in the nature 
of a reference to an evidentiary fact bearing upon the character of the illness, than 
a conclusive test of liability. 

The important requirement is that the insured shall need and receive the services 
of a physician “at least once in each seven days”; not the place where he receives 
such services. In other words, the promise to pay depends upon the character of 
the illness, whether confining or nonconfining, rather than on the place where the 
physician treats the insured. 

One is continuously confined to the house although there be imperative removals, 
as in the case of a transfer to a hospital and back again. What is required is a 
degree of sickness rather than the literal fact of staying in the house under all cir- 
cumstances. No prospective purchaser of insurance could be expected to place any 
other construction upon the language used, and any other construction would be 
an unnatural one. 

It is hardly conceivable that the officers of the insurance company who used 
said language in preparing this contract intended that if the insured were bed-ridden 
and it was necessary in order to save his life to take him to a hospital, and there 
treat him, he should be paid only one-half as much and for a shorter time than if 
the physician had treated him in his house. 

It is of no assistance to say that “insurance policies, like all other written con- 
tracts, mean what they say and all they say.” If a strict application of such lan- 
guage be made, then under the wording of this policy the insured who had a “house” 
to be taken to when ill would receive much more than the insured whose only place 
of habitation was a hotel, and anyone would know that no such result was intended, 
even by the officers of the insurance company. 

If they did so intend, then this case furnishes a justification for the application 
of the rule that, in case of doubt or ambiguity, such policies of insurance should 
be construed strictly against the company and liberally in favor of the insured, who 
had no voice in the wording of the policy. 

We are aware that there is respectable authority holding that very similar policy 
provisions are not ambiguous, but, on the contrary, are plain, and that their mean- 
ing is unmistakable, and that therefore they should be enforced as written: but we 
prefer the reasoning of the cases where very similar policy provisions have been 
held to be of doubtful meaning when applied to situations similar to that shown by 
the facts in the instant case, and wherein recoveries for confining illness have been 
approved. Stewart v. Continental Casualty Co., 141 Wash. 213, 250 P. 1084, 49 
A. 1. R. 960, and cases cited in note at page 965; Garvin v. Union Mutual Casualty 
Co., 207 Iowa, 977, 222 N. W. 25, 61 A. L. R. 633; Paul v. National Accident Society, 
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249 Ill. App. 302; Fuzessery v. American Benefit Casualty Insurance Co., 256 III. 
App. 476; Federal Surety Co. v. Waite (Tex. Civ. App.) 297 S. W. 312. 

“Our examination of the authorities convinces us that confinement within the 
four walls of one’s home every moment of the period for which indemnity is sought 
is unnecessary. Before a recovery can be had under a clause similar to that under 
consideration, the insured must be afflicted with an illness which men commonly 
regard as a confining illness. When the illness is sufficiently severe to confine the 
insured to his home for substantially all of the time, an occasional excursion outside 
to secure medical attention or to secure the healing effect of sunshine will not defeat 
recovery.” Purcell v. Washington Fidelity National Insurance Co., 146 Or. 473, 
498, 30 P.(2d) 742, 751. 

The Supreme Court of Ohio is in accord with the principle that is established by 
the great weight of authority on this subject. In the case of American Assurance 
Co. v. Dickson, 24 O. C. D. 313, 15 Ohio Cir. Ct. (N. S.) 228, the circuit court, 
having before it an insurance policy which provided indemnity in case of total dis- 
ability, and which provided that to be totally disabled the insured must be “strictly, 
necessarily and continuously confined within the house and there regularly and per- 
sonally attended by a legally qualified physician,” held that the insured was not 
barred from recovery where, under the advice of his physician, he went out for air 
and to his physician’s office for treatment; and upon review of that case the Supreme 
Court declared in its journal entry that it appeared that the insured was totally dis- 
abled and prevented from performing any duty pertaining to his business or occu- 
pation, and “strictly, necessarily and continuously confined within the house, except 
when ordered and directed by the legally qualified physician regularly and personally 
attending him to go out into the open air as a part of the treatment prescribed by 
said physician for the cure of the defendant in error, and for no other purpose,” 
and the judgment was affirmed. American Assurance Co. v. Dickson, 91 Ohio St. 
380, 110 N. E. 1053. 

On the question under discussion, we conclude that the trial court reached the 
correct conclusion. 

As to the questions in reference to the pleadings and proof of loss, we find no 
prejudicial error in the record. 

Judgment affirmed. 

Funk, P. J., and Stevens, J., concur. 


PRINCIPI v. COLUMBIAN MUT. LIFE INS. CO. 
Supreme Court of Tennessee. July 13, 1935. 
84 Southwestern Reporter (2d) 587. 
1. INSURANCE. 

Where insured’s right leg had been crushed, necessitating two operations, after 
which he was still unable to work, physicians testifying that he was permanently 
disabled to do work where he had to use his leg, and his right arm had heen per- 
manently impaired 50 per cent., whether insured was permanently disabled under 
accident and health policy held for jury. 

(For other cases, see Insurance, Dec. Dig. 668[11].) 

2. INSURANCE. 

Insured must be incapacitated to earn, not only in his chosen occupation, but 
in any other for which he is reasonably fitted if he is to recover for total and per- 
manent disability under policy. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3. INSURANCE. 

Recovery for total and permanent disability under policy may he defeated only 
hy showing that insured’s earning capacity despite disability bears some reasonable 
relation to previous capacity to earn. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


4. INSURANCE. 


Evidence that insured was of foreign birth and had limited education, had 
worked as grocer, automobile mechanic, and truck driver, that he had undergone 
two operations for removal of dead bone as result of accident in which his right 
ieg was crushed, that physicians were unable to assure recovery by another oper- 
ation, and that his right arm was permanently impaired 50 per cent., held to sus- 
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tain finding that insured was permanently disabled from following or directing any 
business for which he was fitted, and to justify recovery for total and permanent 
disability under health and accident policy. 

(For other cases, see Insurance, Dec. Dig. § oo 

Appeal from Chancery Court, Shelby County; D. . DeHaven, Judge. 

Sesion by Jake Principi against Columbian leche Life Insurance Company 
Judgment for plaintiff, and defendant y sos certiorari. 

Certiorari denied. 

Bates, Shea & Frazer, of Memphis, for appellant. 

\dams, Donelson & Pope, of Memphis, for appellee. 

MckInney, Justice. 

Suit on two policies providing indemnity for total ‘and permanent disabilits 
from disease, accident, or sickness “as shall render the Assured helpless to the 
extent of permanently preventing him from following or directing any gainful 
labor, trade, occupation, business or profession.” Complainant has engaged in the 
occupations of operating a grocery store, automobile mechanic, and truck driving, all 

f which require the substantial use of his legs. He ts not qualified to perform any 
other trades or occupations. In his applications for the policies sued on he gave 
his occupation as that of a retail grocer. 

[1] As the result of an automobile accident on January 28, 1935, complainant's 
right leg was crushed, causing him inflammation that had continued to the date of 
the trial on April 17, 1934. He has undergone two operations for the removal of 
dead bone, and without another serious operation there is no prospect for a 
recovery, and even then the physicians are unable to assure a recovery. These 
physicians testify that comy hid int is unable to do any work at the present time, 
and one of them states that he considers complainant totally and permanently dis 
abled to do any work where he has to use his leg. It is further established by the 
evidence that as a result of said accident complainant’s right arm is permanently 
impaired 50 per cent. We think the evidence was sufficient to take the case to the 
jury under the rule announced in Metropolitan Life Ins. Co. v. Noe, 161 Tenn. 335, 
31 S.W.(2d) 689. 

In his charge to the jury, the chancellor said: 

“The question here is whether this Se gE is totally and permanently dis 
abled from following or directing his usual or customary business, or occupation, 
or any gainful business or occupation. for which he is qualified and titted, in the 
usual and customary way.” 

It is insisted by defendant that the terms of the policies did not justify the 
chancellor in incorporating in his charge the phrase “for which he is qualified and 
fitted.” This presents a question that has not been heretofore directly passed upon 
by this court, although it has been adjudicated by numerous other courts. While 
there is some conflict in the decisions, the great weight of authority, particularly 
in the more modern cases, supports the view expressed by the chancellor in the 
excerpt from his charge quoted above. 


\ most instructive case upon the subject is that of Hurley v. Bankers’ Life 
Co., 198 Towa, 1129, 199 N. W. 343, 37 A. L. R. 146, in which the Supreme Court 
of Iowa had under consideration a policy providing indemnity where the insured 
is “prevented permanently, continuously, and wholly from performing any work 
or following any occupation for compensation or profit.” The insured was a far- 
mer who had never had any other occupation. He had no education beyond that 
acquired in the public schools through the third grade. He was kicked on the lez 
by a horse. Three amputations were necessary, following the injury, resulting in 
leaving a stump of the leg five inches in length and the bone so near the end of 
the stump that an artificial limb could not be used, and insured was compelled to 
use crutches. He could drive a team, and do some chores on the farm, such as 
any man with one leg could do. In denying a recovery, the court, in a four to three 
opinion, held that the great weight of authority was contrary to their decision, and 
indicated that if it were a question of first impression they might reach a differ- 
= conclusion, but decided that they were bound by their former decision in Lyon 

Railway Pass. Assur. Co., 46 Iowa 631, decided in 1877. 

In Taylor v. Southern States Life Ins. Co: 106 SC. 356; SL'S, EB. 326: 4. 'R: A: 
1917C, 910, it was held that a small farmer sixty years old, illiterate and wholly 
dependent for support upon his physical exertions, comes, when stricken with dis- 
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ease so as to be unable to do farming, within the provisions of an insurance policy 
maturing it when insured becomes “physically disabled, and wholly, continuously, 
and permanently incapacitated from carrying on any gainful occupation,” although 
he is able to drive a team, feed cows, run a small dairy business with the help of 
a boy, and make arrangements for farm purchases. 

In Fogelsong v. Modern Brotherhood (1906) 121 Mo. App. 548, 97 S. W. 240, 
241, followed on subsequent appeal in Id. (1908) 129 Mo. App. 655, 108 S. W. 
1199, where a henefit certificate provided for indemnity in case of “permanent and 
total disability of said member, which renders him unable to carry on or conduct 
any vocation or calling,” the court refused to construe the provision to mean that 
no recovery could be had if insured was able to carry on any vocation whatever. 
it was there said: “But we are unwilling to adopt such a doctrine, the effect oi 
which would be, practically, to reduce all such contracts to nullities, and to make 
them the instruments of extracting dues from policy holders without creating any 
liability on the part of the insurers. Common knowledge of the occupations in the 
lives of men and women teach us that there is scarcely any kind of disability that 
prevents them from following some vocation or other, except in cases of complete 
mental inertia. We have examples of persons without hearing and without sight 
following a vocation—some without feet, and some without hands, engaged in 
business. The achievements of disabled persons are seemingly marvelous. Under 
defendant's theory, the plaintiff might embark in the peanut trade or follow the 
business of selling shoe strings or lead pencils, or follow some similar calling; in 
which instances, under the rule invoked, there would be no disability within the 
meaning of the policy. In our opinion, such was not within the contemplation of 
the parties. In order to carry out the intent of the parties, it is our duty to dis- 
regard the broad language used which would have the effect to defeat the purpose 
of the contract and render it a nullity.” 

In Metropolitan Life Ins. Co. v. Blue, 222 Ala. 665, 133 So. 707, 710, 79 A. I,. 
R. 852, it was held that the words, “prevented from engaging in any work or 
occupation,” as applied to a physician, mean prevented from doing substantial and 
profitable work in his profession. 

In Industrial Mutual Indemnity Co. v. Hawkins, 94 Ark. 417, 127 S. W. 457, 
459, 29 L. R. A. (N. S.) 635, 21 Ann. Cas. 1029, the policy provided indemnity 
where the disability was such as prevented the insured from “the prosecution ot 
any and every kind of business.” The following instruction to the jury by the trial 
court was approved by the Supreme Court: “If you believe from the evidence in 
the case that the plaintiff sustained an injury which of itself wholly disabled and 
prevented him from doing any and every kind of work pertaining to his occupa- 
tion, or within the scope of his ability,” etc. 

In Monahan v. Supreme Lodge, O. C. K., 88 Minn. 224, 92 N. W. 972, 973, 
it was held that under a by-law providing that when a member becomes “totally 
and permanently disabled from following any occupation whatever” he should be 
paid a certain benefit, one who had previously been strong and vigorous, able to do 
heavy manual labor, was entitled to the benefit, where he received an injury which 
paralyzed his leg entirely, and was otherwise disabled thereby, so that he was 
incapable of performing any work requiring travel or exercise; and this was held 
true, although the insured, at the time of the trial, was the nominal manager of 
a mine, for which services he received his board. 

In Henderson y. Continental Casualty Co., 239 Ky. 93, 39 S.W.(2d) 209, 
where a policy provided for a sickness indemnity for a certain period during which 
the insured should “be wholly and continuously disabled and prevented from per- 
forming any and every duty pertaining to any business or occupation by reason of 
sickness,” it was held that the insured, who had been employed as a railroad brake- 
man, and had been forced to give up such employment because of color blindness 
which had not been caused by an accident but was due to some defect in the eyes, 
was totally disabled within the provisions of the policy, although he was capable 
of performing, and did thereafter perform, work in other occupations which did 
not require a color sense on his part. 


It was held in Metropolitan Life Ins. Co. v. Lambert, 157 Miss. 759, 128 So. 
750, affirming a verdict for the insured, that if the physical condition of the 
insured as the result of an injury sustained while engaged in his occupation as car 
repairer was such that, in order to effect a cure, common care and prudence 
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required that he cease attempting to work, he was totally disabled within the mean- 
ing of a policy providing for indemnity in case the insured was totally and per- 
manently disabled so as to be prevented from engaging in any occupation and per- 
forming any work, and it was also held that the fact that the insured had engaged, 
since his injury, in employment as a night watchman, did not necessarily indicate 
that he was not totally disabled within the meaning of the policy, where such 
employment was of an easy character, and the insured could sit most of the time 
while discharging it. 

Other cases are listed in the annotation in 79 A. L. R. 857, 862, and preceding 
annotations there referred to. 

With respect to this character of insurance contracts there are running through 
the authorities two rules of construction, one applying a strict, and the other a 
liberal, interpretation. This court is committed to the latter. Burrell v. Provident 
Life & Acc. Ins. Co., 162 Tenn. 672, 39 S.W.(2d) 1031; Pacific Mutual Life Ins. 
Co. v. McCrary, 161 Tenn. 389, 394, 32 S.W.(2d) 1052, 1053. In the latter case it 
was said: 

“We cannot agree to the contention of learned counsel for the insurance com- 
pany that the definition of total permanent disability in this policy implies an 
absolute and entire lack of earning power on the part of the insured. Such a con- 
dition would be one of complete inertia, mental and physical, and we do not think 
such condition was contemplated in the contract of insurance as a prerequisite 
to recover for permanent total disability.” 

In Industrial Mutual Indemnity Co. v. Hawkins, supra, it was said: 

“The general object of such a contract as is involved in this case is to furnish 
to the insured an indemnity for the loss of time by reason of the injury which pre- 
vents him from prosecuting business. Its evident purpose is to secure him means 
of living during the time that he is unable to earn a livelihood. The language 
employed in this provision of the policy is for the purpose of defining what will 
constitute a total disability to earn a livelihood. * * * 

“Total disability is necessarily a relative matter, and must depend chiefly on 
the peculiar circumstances of each case. It must depend largely upon the occupa- 
tion and employment and the capabilities of the person injured.” 

In that case several decisions were cited approvingly to the effect that total 
disability would occur where the party was prevented from following an occupa- 
tion whereby he could obtain a livelihood, and that, in determing whether such a 
disability exists in a given case, both the mental and physical capabilities of the 
insured should be considered. 

It is unnecessary to pursue this question further, since these matters have 
been settled by the verdict of the jury. In the cases cited hereinabove it is gen- 
erally stated that the court cannot formulate a rule applicable to every case that 
may arise, but that each case must be determined upon its own peculiar facts and 
circumstances. 

2, 3] The two following rules for determining liability are applicable: 

First, as a condition of recovery, it must appear that the insured is incapaci- 
tated to earn, not only in his chosen or previously formed occupation, but in any 
other to which he may be reasonably fitted. ; 


Second, to defeat recovery on the ground of earning capacity, it must appear 
that the remaining capacity to earn, despite disability, is a capacity to earn sub- 
stantially. No scintilla rule applies. The earning capacity remaining must bear 
some reasonable relation to the natural or previous capacity to earn, against loss 
of which it is the purpose of the policy contract to insure. 

[4] In the instant cause it appears that the insured is only 35 years of age, is 
of foreign birth, with a limited education, has a wife and two children, and there 
is evidence that he is permanently disabled from following or directing any busi- 
ness for which he is qualified and fitted. In these circumstances a research of the 
authorities discloses no case where a recovery was denied. These policies provide 
for monthly indemnity which shall cease when insured recovers from his disability ; 
so that if a recovery is effected, the company will only have to pay for the period 
of the disability. 

Counsel for defendant seems to attach some significance to the provision of 
the policies that insured is not totally disabled if he is capable of directing a busi- 
ness. The evidence shows that insured is unable to direct his grocery business, 
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and for that reason had to dispose of it. From the excerpt of the charge, quoted 
above, it will be noted that this issue was squarely presented to the jury, and there 
is not only evidence to support their finding, but there is none to the contrary. 

[5] Exception was taken to the testimony of Dr. Blecker to the effect that 
insured was totally and permanently disabled to do any work where he had to use 
his leg, the contention being that this was a conclusion upon the issue which the 
jury were to decide. Dr. Blecker was the regular physician of insured who had 
charge of his case from the date of the accident. This question was ruled adversely 
to defendant’s contention in National Life & Accident Ins. Co. v. Follett (Tenn. 
Sup.) 80 S.W.(2d) 92, 95. 


We find no reversible error on the record, and therefore deny the writ. 





144 The Insurance Law Journal, Vol. 86 [Jan., 1936 


FIRE 


KIMBERLEY & CARPENTER, Inc. v. FIREMAN’S FUND INS. CO. et al. 
No. 5539. 
Circuit Court of Appeals, Third Circuit. May 22, 1935. 
78 Federal Reporter (2d) 62. 
INSURANCE. 

Fire policies having standard mortgagee clauses in favor of first and second 
mortgagees contained three separate and largely independent contracts running in 
favor of three different persons whereby insurers agreed to indemnify in case of 
loss by fire, in order and to extent of their respective insurable interests, first mort- 
gagee, second mortgagee, and owner. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

2. INSURANCE. 

Fire insurers, which, claiming no liability to second mortgagee under standard 
mortgagee clause for loss occurring after second mortgagee had foreclosed mort- 
gage and purchased realty, paid first mortgage indebtedness and took assignment of 
bond and first mortgage which were executed by second mortgagee before resale 
and taking of second mortgage, as authorized under first mortgagee clause, held 
entitled to enforce judgment confessed on bond, though second mortgagee had 
obtained judgment against insurers on second mortgagee clause. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

Buffington, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District of Dela- 
ware. 

Suit by Kimberley & Carpenter, Inc., against the Fireman’s Fund Insurance 
Company and another. From a decree dismissing the bill (6 F. Supp. 255), plaintiff 
appeals. 

\ firmed. 
Clarence A. Southerland and Ward & Gray, all of Wilmington, Del., for appel- 
lant. 

Richards, Layton & Finger, of Wilmington, Del., and Cook & Markell, of Balti- 
more, Md. (S. Ralph Warnken, e Baltimore, Md., and Caleb S. Layton, of Wil- 
mington, Del., of counsel), for appellee. 

Before Buffington, Woolley, and Thompson, Circuit Judges. 

Woo..ey, Circuit Judge. 

The question involved on this appeal is so linked with the facts of the case that 
it has been impossible for counsel or ourselves to state it shortly and concisely as 
required by Rule 24, section 2 (c), of this court. It will, for the moment, be 
enough to say that the question is whether, under policies of fire insurance contain- 
ing standard mortgagee clauses, the defendant insurance companies, after paying the 
first mortgagee and succeeding to its rights by subrogation, are entitled to set off 
the amount paid the first mortgagee against the amount due the second mortgagee. 

The facts out of which the matter arose are stated at length in Kimberley & 
Carpenter, Inc. v. Insurance Co. (Del. Super.) 157 A. 730 and Kimberley & Carpen- 
ter, Inc. v. Insurance Co. (D. C.) 6 F. Supp..255. Referring to those cases for an 
understanding of the controversy in its several phases, we shall give only the facts 
which will bring the present question into view. 

Kimberley & Carpenter, Inc., to which we shall refer as the plaintiff, acquired 
in fee a tract of land with a dwelling and out buildings thereon erected. On the 
same day the plaintiff borrowed from the Security Trust and Safe Deposit Company 
$5,000 on its bond and mortgage; the bond evidencing the debt, the mortgage being 
special security for its payment and being a first lien upon the property. Later, the 
plaintiff sold and conveyed the property to Jacob D. Winslow and his wife subject to 
its mortgage held by the Trust Company. At the same time Winslow and his wife, 
of whom we shall speak as Winslow, executed and delivered to the plaintiff for 3 
part of the purchase price their bond and mortgage for $6,000, to which we shall 
refer as the second mortgage. Each of the defendant fire insurance companies 
issued to Winslow a policy insuring the buildings for $6,000, making a total insur- 
ance of $12,000. The insurance covering the dwelling was $11,000. Each policy, 
carrying two standard mortgagee clauses to which we shall advert presently, pro- 
vided: “Loss, if any, payable to Security Trust & Safe Deposit Company, first mort- 
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gagee, and balance, if any remaining, to Kimberley & Carpenter Corporation, 2nd 
mtg.” 

Rather promptly, Winslow defaulted on his mortgage payments. Thereupon 
the plaintiff, the second mortgagee, instituted foreclosure proceedings, obtained judg- 
ment, issued execution, bought the property at sheriff’s sale and acquired title by 
sheriff's deed—subject to its own first mortgage still held by the Trust Company. 
Thus, Winslow, having no longer an insurable interest in the property, passed out 
of the policies. According to the legal status, distinguished from the insurable 
status, of the parties at that time, the plaintiff, having foreclosed the second mort- 
gage and acquired the fee, ceased to be second mortgagee and became the owner of 
the property and the Trust Company remained the first and only mortgagee. 

In this state of things the dwelling was destroyed by fire. The plaintiff and the 
Trust Company demanded of the insurance companies payment for losses under the 
standard mortgagee clauses. This the insurance companies for various reasons 
refused. Whereupon both the plaintiff and the Trust Company, by separate actions, 
sued the insurance companies in a court of the State of Delaware. Pending these 
suits, the insurance companies settled with the Trust Company, paid its claim and 
took over by assignment the bond and mortgage (called the first mortgage) which 
the plaintiff had executed and delivered to the Trust Company long before. With 
these securities in their portfolios the insurance companies defended the suits which 
the plaintiff had brought on the standard mortgagee clause covering its second mort- 
gage. At the trial the plaintiff recovered judgments against the insurance companies 
on the theory that, although it had foreclosed its second mortgage and by sheriff’s 
deed had acquired the fee of the property, its interest before and after the sale was 
“essentially the same,” and in consequence it still had an insurable interest in the 
mortgage and suable interests under the standard mortgagee clauses. 157 A. 

Declining to inquire into or otherwise disturb the judgments of the state court, 
ve accept them as one of two new starting points in the statement of this case. The 
other is a judgment which in the meantime the insurance companies had recovered 
against the plaintiff in the same state court by entering the plaintiff's bond which the 
Trust Company had assigned to them on receiving payment under the standard first 
mortgagee clauses. 

Thus it happened that two judgments, or groups of judgments, were outstand- 
ing: One of the plaintiff against the insurance companies; the other of the insurance 
companies against the plaintiff for very nearly the same amounts. All were judg- 
ments at law evidencing with adjudicated finality indebtedness of one party to the 
other. On demand, each party refused to pay the other. The insurance companies, 
however, have always been willing to pay the plaintiff the amount of its judgments 
against them after first deducting therefrom, on a theory to be stated later, the 
amount of their judgment against the plaintiff which was entered on its bond assigned 
to them by the Trust Company. 

The insurance companies brought things to a head by issuing an attachment 
fi. fa. on their judgment against the plaintiff by which, evidently, they sought to 
attach funds in their own hands due the plaintiff on its judgments against them. 
Thereupon the plaintiff instituted suit in the Court of Chancery of the State of 
Delaware by bill in equity praying that an injunction issue restraining the insurance 
companies from proceeding with their execution. 

The suit was removed to the District Court of the United States for the Dis- 
trict of Delaware which, trying the case on biil, answer and an agreed statement of 
facts, dismissed the bill. The plaintiff took this appeal. 

The question tried and decided by the court below and brought here on appeal 
is not, as we view it, a question of equity but is one of law. It is not affected by 
oral agreements, representations or conduct of the parties but arises solely out of 
the written contracts of insurance into which they entered and out of which alone 
their rights grew and by which alone they are bound. Therefore we have taken up 
the policies and have held fast to them throughout our consideration of the case. 

{i Under the accepted interpretation of standard mortgagee — distin- 
guished from old “loss payable” clauses, Kimberley & Carpenter, Inc. v. Nat. Liberty 
Insurance Co. (Del. Ch.) 157 A. 730 and Kimberley & Carpenter v. Fireman’s Fund 
Ins.. Co: CB; CG. F; Supp. 255, the policies contained three separate and largely 

independent contracts running in favor of three different persons whereby the 
insurers engaged to indemnify them in case of loss by fire, in the order and to the 
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extent of their respective insurable interests: (1) The Trust Company, first mort- 
gagee; (2) the plaintiff, second mortgagee; and (3) Winslow, the owner. 

{2] If Winslow, the insured owner of the property, had also been mortgagor of 
the two mortgages for whose protection mortgagee clauses were attached to the 
policies and had remained owner of the property at the time of the fire, there would 
not be a case. The insurance companies would have paid, or been compelled to pay, 
in the order named. But as Winslow, the owner, had ceased to be owner at the 
time of the fire and as one of the mortgages protected by the policies was given by 
the plaintiff and the other mortgage was given to the plaintiff, who was owner both 
prior to and succeeding the owner originally insured, there arose confusion which 
can be dispelled only by finding out the engagements of the parties in the policies of 
insurance. 

The parts of the standard mortgagee clause appended to each policy and relating 
to the Trust Company so far as they are pertinent to the present phase of the contro- 
versy read as follows: 

“Loss, or damage, if any, under this policy shall be payable to Security Trust & 
Safe Deposit Company as first mortgagee, * * * as interest may appear, and 
this insurance, as to the interest of the mortgagee, * * * only therein, shall not 
be invalidated * * * by any foreclosure * * * nor by any change in the 
title or ownership of the property. * * * 

“Whenever this company shall pay the mortgagee * * * any sum for loss 
or damage under this policy and shall claim that, as to the * * * owner, no lia- 
bility therefor existed, this company shall, to the extent of such payment, be there- 
upon legally subrogated to all the rights of the party to whom such payment shall be 
made, under all securities held as collateral to the mortgage debt, or may at its 
option, pay to the mortgagee * * * the whole principal due * * * on the 
mortgage with interest, and shall thereupon receive a full assignment and transfer 
of the mortgage and of all such other securities, but no subrogation shall impair the 
right of the mortgagee * * * to recover the full amount of its claim.” 

The standard mortgagee clause appended to each policy relating to the plaintiff 
is the same except with respect to its name and to the reference to the plaintiff as 
“scond mortgagee.” 

Taking up the three separate contracts of the two policies in their order, it is 
certain that the contracts with Winslow, the owner, fell out of the policies when his 
title to the property passed from him on foreclosure of the second mortgage and 
sale thereunder. As to him the policies became void. The contracts with the Trust 
Company under the standard first mortgagee clauses however remained unaffected 
by change of title and disappearance of the insured owner. The contracts with the 
plaintiff under the standard second mortgagee clauses, according to the state court’s 
decision, remained in legal effect as before. The theory of this decision was that 
the plaintiff's transpostion from mortgagee to owner was not “such a change of 
ownership” as will invalidate the standard mortgagee clauses and as will disturb 
the mortgagee’s insurable interest. Accordingly it held that as no new parties and 
no new risks were injected into the situation, the interest of the plaintiff was “essen- 
tially the same” before and after the change .of ownership. As it was dealing, on 
demurrer, solely with the right of one of the insured parties to maintain its actions 
against the insurance companies, the state court had no occasion to decide nor did 
it express any opinion on the right of the insurance companies, subrogees of the 
first mortgagee, to refuse payment to the second mortgagee under the question which 
has arisen in this case. 

With Winslow, the owner, out of the way, the insurance companies had certain 
rights with respect to their liability to pay the mortgagees for loss by fire. Those 
rights were given them by the quoted paragraphs of the first and second mortgagee 
clauses to which the Trust Company and the plaintiff, by accepting the policies, 
agreed. They were distinctly a part of the contracts binding alike on all parties. 
They arose from provisions in the mortgagee clauses which fit precisely the situa- 
tion which arose after Winslow ceased to be the owner. Ordinarily, such rights, 
when created by contract, move to an insurance company and are intended to enable 
it, When no longer liable to the owner, to recover from him the amount of his debt 
which it had paid his obligee, usually a first mortgagee. So, to accomplish this 
result, which was perfectly legal if agreed to, the parties, raising a conventional 
subrogation, the pivot on which the whole case turns, agreed in the standard first 





Fire | Leithauser v. Hartford Fire Ins. Co. 147 


mortgagee clauses in the manner we have just quoted. Reading their provisions on 
the undisputed facts, it will be seen that the insurance companies did pay the Trust 
Company for the loss it had suffered; that they did claim that no liability as to the 
non-existent owner remained and that when they paid the Trust Company its first 
mortgage, which as it happened was the mortgage executed by the plaintiff, they in 
fact paid the plaintiff’s debt to the Trust Company and that when they thus paid its 
debt, the insurance companies were, as the plaintiff had agreed, entitled by subroga- 
tion to the instruments representing the debt, which in this case was the plaintiff’s 
bond to the Trust Company, and that the bond with the accompanying mortgage 
were assigned to the insurance companies whereby the right of the Trust Company, 
the first mortgagee and subrogor, to the full amount of its claim, could not, in view 
of the fact that its claim had been paid in full, be impaired. 

Thus it is plain that the facts come within the terms of the contracts as they 
affect the right of the insurance companies to be subrogated to the securities held 
by the Trust Company on payment of the debt of the obligor, who in this case was 
the plaintiff, and as they affect their rights to proceed on the securities so acquired. 
If hardship follows, it is of the plaintiff’s own making either in subscribing to the 
contracts as originally drawn or failing to obtain a change in their terms or to get 
new ones after the situation in respect to insurable parties and insurable interests 
had changed. 

Counsel have not found any decided cases which exactly rule, or closely approach, 
the question in this case. Authorities which, it is claimed, throw light upon the 
question have been cited; yet, on examination, we find that, because of differences 
in the facts, they throw shadows upon the question. Nor has the argument by sup- 
posititious cases deflected us from holding firmly to the contracts which the parties 
wrote. We decline to re-write them. 

Having paid the plaintiff’s debt to the Trust Company and by subrogation having 
lawfully come into possession and ownership of the plaintiff’s bond which evidenced 
the debt, and having reduced the bond to a judgment which cannot be successfully 
assailed collaterally, we can not see by what principle of equity the insurance com- 
panies should be restrained of their legal rights of execution. 

The decree of the District Court dismissing the bill is affirmed. 

3uffington, Circuit Judge, dissented. 


LEITHAUSER v. HARTFORD FIRE INS. CO. No. 6680. 
Circuit Court of Appeals, Sixth Circuit. June 29, 1935. 
78 Federal Reporter (2d) 320. 
1. INSURANCE. 


Provision making fire policy void if property insured was not owned in fe 
simple jield not altered by agent’s daily report to insurer reciting that building 
insured was upon leased ground, where policy contained no reference to daily 
report. 

(For other cases, see Insurance, Dec. Dig. § 385.) 

3. INSURANCE. 

Insurer’s acceptance of premiums on fire policy after being advised by agent's 
report that building — upon leased ground held not waiver of provision avoid- 
ing policy if insured did not own property in fee simple, 
vided that terms thereof should not be 
attached thereto. 


where policy also pro- 
waived except in writing upon policy or 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from the District Court of the United States for the Northern District 
of Ohio, Western Division; John M. Killits, Judge. 

Action by P. J. Leithauser against the Hartford Fire Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Eugene Rheinfrank, of Toledo, Ohio, and C. W. Palmer, of Defiance, Ohio, 
for appellant. 

R. W. Shumaker, of Toledo, Ohio, and C. G. Myers, of Chicago, Ill. (Myers 
& Snerly, of Chicago, Ill, and Fraser, Hiett, Wall & Effler, of Toledo, Ohio, on 
the brief), for appellee. 

Before Moorman, Hicks, and Ailen, Circuit Judges. 
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Hicks, Circuit Judge. 

Suit to recover on a fire insurance policy issued upon an elevator building and 
the fixtures and machinery therein. Leithauser, plaintiff below, appealed from a 
judgment upon a directed verdict for the defendant. 

The policy was issued on January 28, 1930, and the building and contents were 
destroyed by fire on the following July 20. Appellee denied liability upon the 
grounds (1) that the elevator was located on leased property and (2) that there 
was outstanding a chattel mortgage on the structure and machinery; both being 
in violation of the terms of the policy. 

The second defense was not passed on by the District Court, and it is unneces- 
sary to consider it here. 

The policy contained the following standard provision, to wit: “This entire 
policy, unless otherwise provided by agreement endorsed hereon or added hereto, 
shall be void * * * if the interest of the insured be other than unconditional and 
sole ownership; or if the subject of insurance be a building on ground not owned 
hy the insured in fee simple.” 

The building was not constructed on ground owned by appellant in fee simple, 
but stood upon a lot leased from the Baltimore & Ohio Railroad Company. The 
policy was void, therefore, unless ownership other than sole or unconditional or in 
fee simple was “by agreement. endorsed” thereon or added thereto, or unless thie 
requirement was waived. 

{1, 2] At the time the policy was issued, appellant was, and for some years 
had been, associated with one Grace Parent in a partnership agency writing insur- 
ance for appellee. The policy was issued through the agency and was counter- 
signed “Teithauser and Parent Agent Per G. P.,” and was the second renewal ot 
the original issued January 28, 1928. 

Grace Parent testified that she made out the original policy and both renewals; 
that she made each of them in triplicate; that one copy went to the insured, one in 
the nature of a daily report to the company through the Ohio bureau at Toledo; 
and the third, a duplicate of the daily report, was retained in the agent’s office; 
that the reverse side of each policy or renewal and of the daily report concerning 
it were materially different; that the questionnaire appearing upon the daily report 
which consisted of questions to be answered by the agent and forwarded to the 
company, did not appear upon the policy at all. It would appear also that many 
of the formal paragraphs of the policy were omitted from the daily report. 

In the questionnaire upon the agent’s copy of the daily report for January 28, 
1928, the date of the original policy, there appeared the following questions and 
the answers of the agent relative to the property insured: “Is it on leased land, 
Yes. Date and term of lease? B. & O. ground.” 

The copy of the daily report prepared at the time of the first renewal, and, 
dated January 24, 1929, had the same set of questions, but the spaces for the ans- 
wers were blank. In their stead at the bottom of the sheet was stamped “same as 
before,” presumably having reference to the questionnaire of the original daily 
report. 

The copy of the daily report made at the time of the second renewal and dated 
January 28, 1930, and prepared at the same time as the policy upon which suit was 
brought, left the series of questions unanswered but likewise bore the stamped 
notation, “same as before,” at the bottom of the sheet. 

Appellant’s insistence is that the daily report of January 28, 1930, formed 
part of the policy sued on; that the phrase “same as before” referred to the like 
phrase in the daily report of January 24, 1929, which in turn referred to the ques- 
tions and answers in the daily report of January 28, 1928, reciting that the build- 
ing was upon leased ground; and that the series of references substantially con- 
stituted an agreement indorsed on or added to the policy that the requirement for 
fee-simple ownership was waived. 

The contention is untenable. The policy sued on contained no reference to 
any daily report. It carried no answered questionnaire even in the stamped form 
and bore no information nor suggestion that the elevator covered by it was upon 
leased ground. As was stated of the policy in suit in Lumber Underwriters v. 
Rife, 237 U. S. 605, 610, 35 S. Ct. 717, 718, 59 L. Ed. 1140, it “is a document com- 
plete in itself.” It did not even contain a numerical reference to the preceding 
policy, of which it was a renewal, as did the policy in the Rife Case. Appellant’s 
suit was brought upon the contract of insurance delivered to him, and he cannot 
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incorporate into it by parol a series of unrelated documents to effect a change in 
its terms. Lumber Underwriters v. Rife, supra, 237 U. S. 605, page 609, 35 S. Ct. 
717, 59 L. Ed. 1140 

[3] Appellant insists that, even upon the assumption that his policy embodied 
the entire contract, the provision voiding it (above quoted) was waived by appellee 
when it accepted payment of the premium after it had been advised by the original 
daily report of January 28, 1928, in connection with the subsequent daily reports 
that the building stood upon ground leased from the railroad company. This is 
urged in the face of the following express provision of the policy: “This policy is 
made and accepted subject to the foregoing stipulations and conditions, and to the 
following stipulations and conditions printed on back hereof, which are hereby 
specially referred to and made a part of this policy, together with such other pro- 
visions, agreements, or conditions as may be endorsed hereon or added hereto; and 
no officer, agent, or other representative of this company shall have power to waive 
any provision or condition of this policy except such as by the terms of this policy 
may be the subject of agreement endorsed hereon or added hereto; and as to such 
provisions and conditions no officer, agent, or other representative shall have such 
tower or be deemed or held to have waived such provisions or conditions unless 
such waiver, if any, shall be written ubon or attached hereto, nor shall any privi- 
lege or permission affecting the insurance under this policy exist or be claimed by 
the insured unless so written or attached.” (Italics added.) 

Appellant relies upon Hanover Fire Ins. Co. v. Dallavo, 274 F. 258, 261 (C. 
C. A. 6), wherein we said that “the insurance company may, however, waive any 
provisions in a policy for its protection, including even the provision that the 
waiver must be indorsed upon the contract itself.” We made a similar statement 
in Rife v. Lumber Underwriters, 204 F. 32, at page 38, but upon appeal the Supreme 
Court (Lumber Underwriters v. Rife, supra) took a contrary view. It said: 
“When a policy of insurance is issued, the import of the transaction, as every one 
understands, is that the document embodies the contract. It is the dominant, as 
it purports to be the only and entire, expression ofethe parties’ intent. In the pres- 
ent case this fact was put in words by the proviso for the indorsement of any 
change of terms. Therefore when, by its written stipulation, the document gave 
notice that a certain term was insisted upon, it would be contrary to the funda- 
mental theory of the legal relations established to allow parol proof that at the 
very moment when the policy was delivered that term was waived. It is the estab- 
lished doctrine of this court that such proof cannot be received. Northern Assur- 
ance Co. v. Grand View Building Association, 183 U. S. 308, 22 S. Ct. 133, 46 L. 
Ed. 213: Northern Assurance Co. v. Grand View Building Association, 203 U. S. 
106, 107, 27 S. Ct. 27, 51 L. Ed. 109, 111; Connecticut Fire Ins. Co. v. Buchanan, 
73. C. C. A. 111, 141 F. 877, 883, 4 L. R. A. (N. S.) 758. See Penman v. St. Paul 
Fire & Marine Ins. Co., 216 U. S. 311, 30 S. Ct. 312, 54 L. Ed. 493; Aktna Life 
Ins. Co. v. Moore, 231 U. S. 543, 559, 34 S. Ct. 186, 58 L. Ed. 356, 366.” 

In Forkner v. Twin City Fire Ins. Co., 19 F.(2d) 419, at page 420, we said: 
“There is no question of waiver or estoppel involved. The authorities relied upon 
by the insurance company, beginning with Northern Assurance Co. v. Building 
Association, 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213, and including, among others, 
Lunvher Underwriters v. Rife, 237 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140, and 
Fidelity-Phenix Fire Insurance Co. v. Transfer Co. (C. C. A.) 3 F.(2d) 784, with 
the exception of Fidelity-Phenix Fire Insurance Co. v. Handley (C. C. A.) 296 
F. 902, pertain to actions brought upon policies, and not to suits to reform them. 
Those cases all hold, and it is now the settled rule in the federal courts, that it is 
competent for the parties to a contract of insurance to stipulate that its terms can- 
not be waived or changed, except in writing, and that an insured cannot, in an 
action on such a policy, prove that he made a contract different from that expressed 
in the policy. We had occasion to consider that question recently in Hartford Fire 
Insurance Co. v. Nance, 12 F.(2d) 575, and Hartford Fire Insurance Co. v. Jones, 
i5 F.(2d) 1, and we have no disposition to depart from what was said in those 
opinions.” 

So far as the Dallavo Case may be construed as conflicting with these decisions, 
including the Rife Case, it must be deemed to have been overruled. 

The provision that the terms or conditions of the policy shall not be waived 
except in writing upon or attached to it worked no hardship upon this appellant. 
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The policy was written by his own insurance agency and was easily understood. 
He knew that he did not own in fee simple the ground upon which the elevator 
stood, and in the exercise of ordinary prudence he should have known that it was 
not insured. 

The judgment is affirmed. 

LILLEBACK et al. v. LINCOLN FIRE INS. CO. OF NEW YORK. 

Supreme Court of Florida, Division B. May 21, 1935. 
Rehearing Denied Aug. 28, 1935. 
162 Southern Reporter 866. 
1. INSURANCE. 

Material misrepresentations as to insured’s title to property invalidates fire 
policy containing provisions that policy should be void if interest of insured is not 
truly stated therein, if insured is not unconditional and sole owner or if any material 
matter touching insurance or subject thereof is misrepresented. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

3. INSURANCE. 

Insured who represented that he owned property under contract to purchase 
held not to have misrepresented state of his title, so as to invalidate fire policy not- 
withstanding that instrument relied on by insured to support his title was an optiou 
to purchase when executed, where option to purchase had ripened into contract to 
purchase when policy was written by virtue of insured’s accepting and making pay- 
ments on option and taking charge of and making improvements on property. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

Error to Circuit Court, Palm Beach County; C. E. Chillingworth, Judge. 

Action by John P. Lilleback and A. J. Diamon, as grantee and assignee of the 
Florida Bank & Trust Company, a corporation of West Palm Beach, Fla., as trustee 
of Palm Beach county, Fla., against the Lincoln Fire Insurance Company of New 
York. To review the judgment, the plaintiffs bring error. 

Reversed. 

Boozer & Boozer, of West. Palm Beach, for plaintiffs in error. 

Batchelor & Rinehart, of Miami, for defendant in error. 

TERRELL, Justice. 

John P. Lilleback and A. J. Diamon, as plaintiffs, exhibited their declaration in 
the circuit court of Palm Beach county against Lincoln Fire Insurance Company of 
New York, seeking to recover on two fire insurance policies covering described real 
estate. The declaration was in the statutory form, Lilleback sued as purchaser of 
the property insured, and Diamon as assignee of Lilleback’s vendor. Total loss of 
$500 under each policy was claimed. 

To the declaration the defendant tendered pleas challenging the truth of the 
claim of the interest of the assured as stated in the policy, whether or not plaintiffs 
were the sole and unconditional owners of the property insured, whether or not 
Lilleback had an option or a contract to purchase, and charging that the fire was 
caused by the voluntary act and procurement of Lilleback. 

Plaintiffs filed their replication to the first and second pleas admitting their 
truth, but alleged that they held a written contract of purchase. On motion of 
defendant an order was made requiring plaintiffs to produce their purchase con- 
tract. In response to the latter order, plaintiffs amended their replication to include 
the alleged written contract of purchase and certain minutes of the county com- 
missioners of Palm Beach county on authority of which the Florida Bank & Trust 
Company, as trustee, executed the purchase contract. 

\ demurrer to the amended replication was sustained on the ground that it 
showed the plaintiffs to be clothed with an option rather than with a contract to pur- 
chase. Plaintiffs then tendered a new replication setting up an oral purchase of 
the premises on the part of Lilleback, all evidenced by contract and minutes of the 


county commissioners. A demurrer to this replication was sustained because of 
inconsistent allegations therein. 


When the latter demurrer was sustained, plaintiffs joined issue on the pleadings, 
trial was had, and at the conclusion of the plaintiffs’ testimony the court directed a 


verdict for the defendant on the ground that the alleged contract relied on by the 
plaintiffs was nothing more than an option and was not a contract to purchase. A 
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new trial was denied, final judgment was entered, and writ of error was prosecuted 
therefrom. 

The insurance policies sued on among other things provide: (1) That they shall 
be void if the interest of the assured be not truly stated therein; (2) that they shail 
be void if the assured be not the unconditional and sole owner; (3 that they shall 
be void if any material matter touching the insurance or the subject thereof be 
misrepresented ; and (4) if any change in the title or interest of the property insured 
be made without the company’s consent indorsed on the policy, such change will 
invalidate it. 

[1] When the assured secured the insurance in question, if he departed mate- 
rially from these provisions, in his representations to the company, his policy was 
fatally defective. Schroedel v. Humboldt Fire Ins. Co., 158 Pa. 459, 27 A. 1077; 
Imperial Fire Ins. Co. v. Coos County, 151 U. S. 452, 14 S. Ct. 379, 38 L. Ed. 231; 
Phenix Ins. Co. v. Hilliard, 59 Fla. 590, 52 So. 799, 138 Am. St. Rep. 171; Mutuai 
Life Ins. Co. of New York v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 
1202. 

The vital question raised here is whether or not plaintiffs in error at the time 
of taking the insurance held an option or a contract to purchase, and it turns on the 
interpretation of these provisions of the policy in the light of the representations 
of the appellant as to his interest in the premises when the policies were written. 
The court below found that the assured did not represent the correct state of his 
title to the insurer and instructed a verdict for the defendant. 

The record conclusively shows that the plaintiff in error represented to the 
defendant in error when the insurance was written that he owned the property 
under a purchase contract from the Florida Bank & Trust Company, as trustee, and 
requested the agent to insure it so as to protect him as such purchaser and the bank 
as seller. The policies were written in this way. 

{2| An examination of the instrument relied on by plaintiff to support his title 
disclosed that it was when executed nothing more than an option to purchase. It 
is unilateral and imposes no obligation on Lilleback other than to pay $100 for the 
option in addition to $50 per month during its life with 8 per cent. interest. It was 
not to be recorded but held until the time of exercising the privilege to purchase 
expired which was November 25, 1931. I£ purchase was not made by expiration 
date, it automatically terminated without liability to refund anything paid on it. 

It is our view, however, that when the option to purchase was accepted and the 
optionee commenced making payments on it, it then ripened into a contract to pur- 
chase. Frissell v. Nichols, 94 Fla. 403, 114 So. 431. It is shown that the option was 
accepted and $710 of a purchase price of $2,000 paid on it before the fire. It is also 
shown that Lilleback took charge of the. property promptly and spent considerable 
money improving it and that he had secured an extension on the time originally 
allowed for complying with its terms as originally stated. These latter facts all 
give support to appellants’ contention and lend support to his claim of title. 

[3] The option to purchase on the part of Lilleback having ripened into a con- 
tract to purchase at the time the insurance was written and long before the fire, we 
fail to find any misrepresentation as to his title or his interest in the lands insured. 
Other assignments of error have been examined, and while some of them show 
irregularities, they are not reversible. 

The judgment below is reversed. 

Reversed. 

Ellis, P. J., and Buford, J., concur. 

Whitfield, C. J., and Brown and Davis, JJ., concur in the opinion and judgment 


NATIONAL FIRE INS. CO. v. THOMPSON et al. No. 24401 
Court of Appeals of Georgia, Division No. 2. Aug. 5, 1935. 
181 Southeastern Reporter 101. 
1. INSURANCE. 

Generally, conditions affecting validity of insurance contract at its inception 
may be waived by insurer’s agent, and are waived if so intended, although con- 
diti ons remain in policy when delivered, and limitations in policy upon agent’s 

uthority to waive such conditions otherwise than in writing attached to or 
ndovsed upon policy refer to waivers made after issuance of policy, but generak 
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tule does not apply where limitations on agent’s authority are contained in 
application attached to and made part of policy. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

2. INSURANCE. 

Fire policy provision for forfeiture upon commencement of mortgage fore- 
closure proceedings held waived by issuance of policy, in absence of application 
containing limitation on agent’s authority where insurer’s agent had actual knowledge 
of foreclosure proceedings at time of issuance of policy, notwithstanding policy 
provided that no agent should be deemed to have waived provisions unless waiver 
was written upon or attached to policy. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

7. INSURANCE. 

Whether insured delivered deed to insured property to wife, so as to invalidate 
fire policy requiring insured to have sole ownership in tee simple, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

8. INSURANCE. 

Claim for face amount of fire policy held certain, so as to authorize interest 
thereon from date insurer’s liability under policy began, where loss was admittedly 
total, and insurer at no time questioned amount, but based its sole defense on alleged 
forfeiture of policy by breaches of its conditions (Code 1933, § 57-110). 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Error from Superior Court, Screven County; Wm. Woodrum, Judge. 

Suit by L. R. Thompson and others against the National Fire Insurance Com- 
pany. Judgment for plaintiffs, defendant's motion for a new trial was overruled, 
and defendaut brings error. 

Affirmed. 

Spalding, MacDougald & Sibley, of Atlanta, and E. K. Overstreet, Jr., of 
Sylvania, for plaintiff in error. 

T. J. Evans, of Sylvania, for defendants in error. 


Syllabus Opinion by the Court. 


Jenkins, Presiding Judge 


[1, 2] 1. It is the general rule that: “ ‘Conditions which enter into the validity 
of a contract of insurance at its inception may be waived by the agent, and are waived 
if so intended, although they remain in the policy when delivered;’ and limita- 
tions therein upon the authority of the agent to waive such conditions otherwise 
than in writing attached to or endorsed upon the policy are treated as referring 
to waivers made subsequently to the issuance of the policy.” Metropolitan Life 
Ins. Co. v. Hale, 177 Ga. 632, 634, 170 S. E. 875; Mechanics’ & Traders’ Ins. Co. 
Mutual Keal Estate & Building Association, 98 Ga. 262, 25 S. E. 457; Johnson 
v. tna Ins. Co., 123 Ga. 404, 51 S. E. 339, 107 Am. St. Rep. 92; Girard Fire 
& Marine Ins. Co. v. Carter, 32 Ga. App. 3(2), 122 S. E. 649. This distinction, as 
to whether the matters of forfeiture and the knowledge and acts of the agent 
existed or occurred at the time of the issuance of the policy, or subsequently, was 
recognized in Brown v. Globe & Rutgers Fire Ins. Co., 161 Ga. 849(1), 851-853, 
133 S. E.. 260; Aronoff v. U. S. Fire Ins.Co., 178 Ga. 97(3), 104 172 S. E. ‘59; 
May v. Globe & Rutgers Fire Ins. Co., 23 Ga. App. 798, 800, 99 S. E. 631. Where, 
however, the limitation on the autthority of the agent is contained in an application 
for the insurance, attached to and made a part of the policy, and the agent was 
therefore not acting within the apparent scope of his authority in waiving a breach 
of condition existing when the policy was issued, the insurer is not bound by the 
alleged waiver or by any estoppel. National Accident & Health Ins. Co. v. Davis, 
179 Ga. 595, 176 S. E. 387. Under these rules, in the absence of an application 
containing a limitation on the authority of the agent, where the fire insurance policy 
in question required that, “unless otherwise provided by agreement endorsed hereon 
or added hereto, [the policy] shall be void if, with the knowledge of the assured, 
foreclosure proceedings be commenced or notice given of sale of any property cov- 
ered by this policy by virtue of any mortgage or trust deed,” and that “no officer, 
agent or representative shall * * * be deemed or held to have waived [the] 
provisions or conditions [in the policy] unless such waiver, if any, shall be written 
upon or attached hereto,” and where the agent had seen in a new spaper a notice 


V. 
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as to the foreclosure of the property and had actual knowledge of the foreclosure 
proceedings at the time of the issuance of the policy, such issuance will constitute 
a wavier or estoppel as to any forfeiture because of the provisions quoted : 

[3-7] 2. In order to transfer title to land by deed, it must be “delivered to the 
purchaser, or some one for him.” Code 1933, § 29-101. “The delivery of a deed 
is complete as against the maker at the moment when the deed is in the hands or 
in the power of a grantee or donee or some one for him, with the consent of the 
grantor and with the intention that the grantee shall hold it as a muniment of 
title.’ Willingham v. Smith, 151 Ga. 102(2), 104, 106 S. E. 117, 118, O'Neal v. 
Brown, 67 Ga. 707, 712. “Whether a deed has in fact been delivered is a question for 
the jury, unless the proof is so complete and undisputed that a verdict is demanded 
thereunder for one or the other party.” Morris v. Morris, 171 Ga. 642(1), 156 S 
E. 256; Lowry v. Lowry, 150 Ga. aah 326, 327, 103 S. E. 813; Chattahoochee 
Fertilizer Co. v. ‘Geet, 169 Ga. 801(1, 2), 151 S. E. 496. “Presumptions in favor of 
the delivery of a deed arising from its possession by the grantee, its due recorda- 
tion, its attestation by an officer, and the possession of the premises conveyed under 
the deed, are evidence of delivery; and, while these presumptions are rebuttable 
ones, the evidence of an unimpeached witness that the deed was not delivered 
raises a conflict between such presumptive evidence of delivery and such direct 
evidence of nondelivery, which can only be decided by the jury.” Whiddon v. 
Hall, 155 Ga. 570(6), 118 S. E. 347. Testimony of the maker of the deed as to 
delivery or nondelivery and his intention with reference thereto is pertinent. Toole 

Toole, 107 Ga. 472, 478, 33 S. E. 686; Hale v. Robertson, 100 Ga. 168, 169, 27 
S. E. 937. In the instant case, on the issue of whether or not an insurance policy 
was voided under a provision that the insured should have “sole ownership” in 
“fee simple,” although the defendant insurer introduced in evidence a deed to the 
property from the insured to his wife, reciting a $500 consideration, properly 
executed, witnessed, and recorded, the presumption of delivery arising from the 
record of the deed was rebuttable. The evidence was sufficient to present a jury 
question, where the insured testified that the deed was drawn because he and his 
wife contemplated a sale or trade of the lot; that he did not give the paper to 
her or intend to do so, but carried it home and put it in a dresser drawer; that, 
although both of them had access to this drawer, he had never delivered the deed 
to her, because she had not paid the purchase price, and he had not expected her 
to take the deed; that the collection of rents by the wife from the property was 
only after his permission to do so; that when he told the agent of the defendant 
that the property belonged to him, he had never delivered the deed to her, did not 
know that she had it, and had never authorized her to get it; that he did not 
know she had it until three or four days before he testified, and he then told her 
that it w as not her property and that she “had no business” to take the deed. 

[8] 3. Even though it be assumed that, under the Code of 1933, § 57-110, interest 
eo nomine is not recoverable except where the demand of the plaintiff is made 
“fixed or certain” by “agreement or otherwise,” and interest on a loss under a fire 
insurance policy can only be recovered from the date when the amount of the claim 
has been liquidated and determined (Sentinel Fire Ins. Co. v. McRoberts [Ga. App.] 
179 S. E. 256; Insurance Co. of North America v. Folds, 42 Ga. App. 306[4], 155 
S. E. 782), a claim for the face amount of a fire insurance policy on a dwelling 
is to be deemed fixed, certain, and determined under the contract, so as to authorize 
interest thereon, where the loss was admittedly total, and the insurance company 
neither prior to nor in the suit on the policy in any way questioned the amount, 
but based its sole defense on an alleged forfeiture of the policy by breaches of its 
conditions. 

4. Under the foregoing principles, the verdict in favor of the plaintiff for the 
amount of the policy and interest, commencing when the defendant’s liability under 
the policy began, sixty days after proofs of loss, was authorized. The court did 
not err in refusing a new trial on the general grounds, or on the special grounds 
excepting to instructions which were in substantial accord with these rulings. 

Judgment affirmed. 

Stephens and Sutton, JJ., concur. 
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KRIEG v. PHCQENIX INS. CO. OF HARTFORD. 
Supreme Court of New Jersey. July 19, 1935. 
180 Atlantic Reporter 213. 
1. INSURANCE. 

That tenants used house rented from insured in illegal manufacture of liquor 
held not to vitiate fire policy on personalty therein on ground of violation of war- 
ranty, where it was stipulated that liquor manufacture was being carried on without 
insured’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 320.) 

2. INSURANCE. 

Insured jeld not entitled to recover under fire policy on personalty in house 
used by insured as dwelling, where, contrary to clause voiding policy if there was 
change in title or possession of subject of insurance, insured leased premises and 
furniture therein. 

(For other cases, see Insurance, Dec. Dig. § 329.) 

Action by Anna Krieg, also known as Mrs. J. Krieg, Sr., against the Phoenix 
Insurance Company of Hartford. 

Judgment for defendant. 

Levine & Gaulkin, of Newark, for plaintiff. 

Lum, Tamblyn & Colyer, of Newark, for defendant. 

CarFrrey, Justice. 

This case was submitted on the following stipulation: 

“On December 24, 1928 the Phoenix Insurance Company of Hartford issued 
a policy of insurance to plaintiff in the sum of $2,000.00 to cover certain personal 
property belonging to her. The policy is in the New Jersey standard form. On 
this policy was an endorsement of schedule captioned ‘Household Furniture 
Form.’ There is no special form provided by the Commissioner of Banking and 
Insurance for such schedules or endorsements; they are provided for by sub- 
section 2 of paragraph 77 of the Insurance Laws of New Jersey (2 Comp. St. 1910, 
p. 2862, § 77, subsec. 2), amended, Laws 1929 c. 283, p. 666 (Comp St. Supp. 1930, 
§ 99—77). 

“The plaintiff also held another policy in the Automobile Insurance Company 
covering the same property in the sum of $3,000.00. 

“On November 13, 1930, a fire occurred which caused $4,000.00 damage to the 
insured property. : 

“The insured personal property was contained in a two and one half story frame 
structure, with a basement and attic. This structure contained eleven rooms and 
two baths and had a one-story extension in the rear. 

“The plaintiff had occupied this building for four years prior to the fire as 
her dwelling. On or about October 1, 1930 she rented the premises to one Britto 
as a dwelling. No written lease was made. 

“On November 12, 1930, about midnight, the police of Maywood raided the 
premises and found a high pressure boiler in the cellar which was connected with 
a 250-gallon still which was on the first floor. A fire was burning under the 
boiler. The boiler stood in a pit dug in the cellar flovr, which pit was lined 
with concrete which appeared to be fresh. The boiler was about eight feet long and 
three and one-half feet in diameter. In the adjoining part of the basement there 
was a rack extending along the whole width of the basement on which were 
stacked empty quart bottles of dark glass. Adjoining these bottles was a pile of 
corks, and this pile of corks, together with the stacked bottles extended across 
the whole length of the rack. The rack was approximately 15 feet in length and 
about 3 feet wide and stood about 2% feet from the floor. On the floor were 
two large wooden barrels approximately 3 feet long and 2% feet high. 


“On the second floor, in the front bedroom, was a large metal tank about 10 
feet long by three feet high and about two and one-half feet wide. 


“A hole had been cut in the first floor about eighteen inches square, and a similar 
hole had been cut in the floor above it. Eighteen inch columns protruded through 
these holes supporting the still and terminating in a six-inch vent pipe which went 
through the roof. 

“The plaintiff had no knowledge that the tenant was or had been using the 
premises for other than dwelling purposes. 
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“The police dismantled the still and removed it from the premises. This dis- 
mantling and removal began about 9:00 A. M. and was completed about 4:45 P. M. 
on November 13, 1930. 

“At about 9:30 P. M. November 13, 1930 the fire happened.” 

This policy was issued on the 8th of April, 1929. On November 13, 1930, 
fire occurred which caused $4,000 damage. The insured personal property was 
contained in the premises occupied by the plaintiff for four years prior to the 
fire as her dwelling. On or about October 1, 1930, she rented the premises to one 
Britto as a dwelling. No written lease was made. 

[1] From the stipulation it appears that the new tenants were engaged in the 
illegal manufacture of liquor without the knowledge of the plaintiff. The defend- 
ant urges as one of the grounds for judgment in its favor that this constituted a 
violation of the warranty, and thereby vitiated the policy. From the stipulation it 
appears that the fact of the operation of the still was unknown to the plaintiff, 
and I hold this did not vitiate the policy on that ground. 

[2] Line 20 of the policy, which is in the standard form, provides: “Or if any 
change, other than by the death of an insured, take place in the interest, title, or 
possession of the subject of insurance,” the policy shall be void. There is no 
dispute that the plaintiff, when she rented the premises to Britto on October Ist, 
transferred her interest and possession in the furniture and violated the provision 
of the policy, thereby rendering it void. 

Without quoting the paragraph in full, reference to section 243 of Richards on 
the Law of Insurance (4th Ed.) lays down the law with respect to the language 
quoted from the standard policy. 

There will be judgment for the defendant. 


In re CRAIG. 
Putnam County Court. July 10, 1935. 
281 New York Supplement 251. 
INSURANCE. 

Application for appointment of umpire to ascertain and determine amount of 
loss or damage by fire under fire policies would be denied, where policies provided 
that loss should be paid to first mortgagee and it appeared that interest of mort- 
gagee was in excess of loss and mortgagee was not made party to application and 
mortgagee’s consent to application was not obtained. 

(For other cases, see Insurance, Dec. Dig. § 571.) 

Proceeding in the matter of the application of Charles L. Craig for the selection 
of an umpire pursuant to the provisions relating to appraisal contained in the 
standard fire insurance policy of the State of New York under policies by Conti- 
nental Insurance Company of New York and others. 

Motion denied. 

John A. Miller, of New York City, for insured. 

Powers, Kaplan & Berger, of New York City, for insurance companies. 

BAILEY, Judge 

Upon this application for the appointment of an umpire to ascertain and deter- 
mine the amount of loss or damage by fire, it appears that a mortgagee clause is 
attached to each of the policies providing that the loss, if any, shall be paid to the 
first mortgagee as its interest may appear. The language of the standard form of 

insurance policy in respect to the determination of the loss by appraisers and an 
umpire provides than an award, when made and filed, shall determine the amount 
of sound value and loss or damage. This would appear to bind the mortgagee. In 
the present case, it appears that the interest of the mortgagee is far in excess of 
the loss and that the mortgagee will undoubtedly be entitled to the entire award. 

It is my opinion, therefore, that the mortgagee should be made a party to the 
application for the appointment of an umpire to act with the appraisers selected by 
the respective parties, or that such application should he made with the consent of 
the mortgagee. 

Upon the reason set forth herein, the motion is denied. 
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MATTEO KAPLAN et al. v. GIRARD FIRE & MARINE INS. CO. et al. 
Supreme Court, Appellate Term, First Department. July 3, 1935. 
281 New York Supplement 301. 
2. INSURANCE. 


In actions by insured on agreement of adjustment of loss under standard fire 
policies wherein insurers set up defense of rescission for misrepresentations as to 
cost of property excluding proof of circumstances under which credit allowances 
were made on merchandise destroyed or damaged by fire held error. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

3. INSURANCE. 

In actions by insured on agreement of adjustment of loss under standard fire 
policies which obligated insurers to pay value of property destroyed, wherein 
insurers set up defense of rescission for misrepresentations as to cost of property, 
excluding evidence of market value of property held error 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from City Court of New York, New York County. 

Six actions by Matteo Kaplan and others against the Girard Fire & Marin 
Insurance Company and others. From judgment of the City Court entered on vet 
dict directed for defendants, and from order denying plaintiff’s motion for a new 
trial, plaintiffs appeal. 

Judgment and order reversed, and a new trial ordered. 

See, also, 238 App. Div. 577, 266 N. Y. S. 226. 

Plaintiffs seek to recover from the defendants their proportionate shares aris- 
ing from an alleged agreement of adjustment of a loss under a number of standard 
fire insurance policies. In each of four of the six separate actions, the complaint 
is on a draft, the payment of which had been stopped upon the discovery of certain 
misrepresentations in the inducement of the alleged agreement of adjustment. In 
cach of the other two actions, however, the complaint is on the alleged.agreement 
of adjustment itself, since upon the timely discovery of these misrepresentations, 
the defendants in these two actions refused to issue any drafts or to be bound by 
such agreement. 

\rgued June term, 1935, before Callahan, Frankenthaler, and Shientag, JJ. 

\. Louis Oresman, of New York City (Leo Levy, of New York City, of coun- 
sel), for appellants 

Powers, Kaplan & Berger, of New York City (Abraham Kaplan, of New York 
City, of counsel), for respondents. 

Per Curiam. 


[1] There is no merit in the claim of lack of jurisdiction. Assuming the defense 
{ rescission is an equitable one, it is not necessary for a party relving upon sucha 
defense to plead or establish a counterclaim for equitable relief or bring an action 
in equity for such relief. Susquehanna S. S. Co. v. A. O. Andersen & Co., 239 N. 
Y. 285, 146 N. E. 381. The City Court had jurisdiction to entertain such a defense, 
and the Appellate Division has decided that the defenses are sufficient. 

[2] The trial judge erred, however, in excluding proof of the circumstances 
under which credit allowances are made on merchandise destroyed or damaged by 
the fire. Such proof might affect the issue of the alleged falsity of the statements 
as to cost of the property. That there are credit memorandums describing mer- 
chandise upon which allowances were made and the amount thereof does not exclude 
evidence to show how the allowances were arrived at, and the parol evidence rule 
has no application. 

[3] With regard to appellants’ contention that it was error to exclude evidence 
of the market value of the property: The cost of an article is evidence of its value. 
and ordinarily a misrepresentation such as appears to have been relied upon here 
would as between vendor and vendee afford the basis for rescission, for one seek- 
ing to avoid a contract on the ground of misrepresentation is “not required to 
prove actual damage in the sense of financial loss, but only legal injury.” Kautf- 
man v. Jaffee, 244 App. Div. 344, 345, 279 N. Y. S. 392, 394. But the relation of th: 
parties here was not simply that of vendor and vendee. Defendants under the 
policies were obligated to pay plaintiffs the value of the property destroyed, and if, 
as is apparently claimed, the value at the time of the fire was equal to or in excess 
of the cost price as indicated on the bills exhibited to the defendants, it would be 
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for the jury to determine whether the alleged misrepresentation as to cost warranted 
the rescission of the agreement of settlement by the parties. 

Judgment and order reversed, and a new trial ordered, with costs to appellants 
to abide the event. 

Shientag and Frankenthaler, JJ., concur. 

Callahan, J., concurs in result. 


LAMBERT et al. v. CONNECTICUT FIRE INS 
Court of Appeals of Ohio, Hamilton County. Dec. 24, 1934. 
197 Northeastern Reporter 349. 
INSURANCE. 


Garment company eld entitled to recover for loss of merchandise belonging to 
it on fire policy which was issued by agreement with insurer’s soliciting agent in 
name of store manager to prevent wholesale customers of company from knowing 
that it was engaged in competitive retail business, and which did not name company 
as insured, since knowledge that company was contracting party was imputed to 
insurer (Gen. Cede, §§ 9583, 9586). 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

Syllabus by the Court. 

Where an insurance company and a merchandise company, through the agenis 
of each, acting within the scope of their authority, entered into an oral contract of 
fire insurance on the stock of the latter company and it was agreed that the policy 
should be issued in the name of _ merchandise company’s manager, who owned no 
interest in the insured property, for the purpose of preventing wholesale customers 
of the company from knowing that it was engaged in a competitive retail business, 
the knowledge that the merchandise company was in fact the contracting party is 
imputed to the insurance company and it is liable to the merchandise company for 
fire loss, although the policy issued did not name the company as the insured and 
the beneficiary named had no insurable interest. 

Action by Ann Lambert and another against the Connecticut Fire Insurance 
Company. From a judgment, an appeal was taken.—[Editorial Statement.] 

Decree in accordance with opinion. 

Paxton & Seasongood, of Cincinnati, for plaintiffs. 

Harmon, Colston, Goldsmith & Hoadly, of Cincinnati, for defendant. 


GIBBS v. FIRST NAT. INS. CO. OF AMERICA. 
Supreme Court of Oregon. July 30, 1935. 
47 Pacific Reporter (2d) 943. 
2. INSURANCE. . 

In action on fire policy, instruction that if statement signed by plaintiff admit- 
ting false statements as to value of furniture were obtained under influence of hope 
or fear, jury had right to disregard statement held not error where misstatements 
made should have been disregarded if obtained through duress, and, if disregarded, 
nothing material would remain. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

INSURANCE. 

In action on fire policy wherein insurer denied liability on ground of misstate- 
ments as to value of furniture, instruction that since insurer had denied liability 
any defect in proof of loss or failure to file proof of loss was waived /ie/d not error 
where jury could not have understood words “any defect in any proof of loss” had 
reference to fraudulent representation in proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

INSURANCE. 

In action on fire policy, instruction that failure of plaintiff to sustain statements 
as to value of property in proof of loss did not constitute sufficient evidence of 
false swearing held not prejudicial where, although discrepancy might constitute 
some evidence of fraud, insurer failed to have instruction so qualified and instruc- 
tion implied that when considered with other circumstances it might be evidence of 
false swearing. 


(For other cases, see Insurance, Dec. Dig. § 669[13].) 
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6. INSURANCE. 

On defendant insurer’s unsuccessful appeal from judgment in favor of plaintiff 
who recovered $600 for loss under fire policy, plaintiff was allowed $150 attorney 
fees for appeal (Laws 1931, p. 620, amending Code 1930, § 46-134). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

In Bane. 

Appeal from Circuit Court, Union County; J. W. Knowles, Judge. 

Action by Delia V. Gibbs against the First National Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

J. T. Donald, of Baker (Hallock, Donald & Banta, of Baker, on the brief), for 
appellant. 

H. L. Hess, of LaGrande (Green & Hess, of LaGrande, on the brief), for 
respondent. 

RAND, Justice. 

This is an action upon an insurance policy which insured plaintiff's household 
goods against loss by fire in the sum of $800. The cause was tried to a jury and 
plaintiff recovered judgment for $600, together with attorney’s fees and costs, and 
defendant has appealed. 

The policy was issued on August 25, 1932, and the goods burned on September 
24th of the same year. One of the conditions contained in the policy was that the 
entire policy should become void “in case of any fraud or false swearing by the 
insured touching any matter relating to this insurance or the subject thereof whether 
before or after a loss.” 

In her proof of loss, plaintiff stated under oath that the total cost of the burned 
enods was $2,000, and that, after deducting the amount of the depreciation thereof, 
she had been damaged in the sum of $800. 

The defendant contended and so alleged in its answer that this constituted a 
false swearing upon plaintiff’s part in that the cost of the goods did not exceed the 
sum of $1,200, nor the loss exceed the sum of $480. The answer also alleged that 
plaintiff had represented in her sworn proof of loss that a Crosley electric nine- 
tube radio set had been burned and that the same had been purchased in 1930 for 
the sum of $200, and that she had been damaged by the burning thereof in the sum 
of $80, when in truth and in fact the burned radio was not a Crosley, but a Knight 
radio which she had purchased for less than $100 and that her loss thereon did not 
exceed the sum of $50. 

These allegations were denied by the reply which affirmatively alleged that 
plaintiff was assisted by a Mr. Adams, an adjuster of the defendant company, in 
preparing her proof of loss and that she had told him that she did not remember 
the make of the radio, but thought it was like a Crosley radio and, as she remem- 
bered it, the advertised retail price was approximately $200, and that she had pur- 
chased it for about the sum of $100, the exact amount not then being known by her; 
that he had informed her that it was not necessary to give the exact amounts, but 
that the same should be given in accordance with her best recollection and knowl- 
edge; that, in furnishing a list of the burned items and the cost thereof, she had not 
intentionally or knowingly made any misstatement, or with any intent upon her 
part to deceive or defraud. 

Upon the trial, the defendant attempted to show that the plaintiff, in her proof 
of loss, had misrepresented and falsely stated the cost and value of three items, 
namely, the radio above referred to, a phonograph, and the kitchen range. 

In respect to said radio, the uncontradicted evidence showed that it was an all 
electric Knight radio and not a Crosley radio, but it was proven that at the time of 
its purchase, the manufacturer of the burned radio had offered the same for sale 
to dealers for the sum of $87.48 and had fixed the retail price to be charged by 
such dealers at $184, and that plaintiff had purchased the same as a dealer at the 
dealers’ price of $87.48, and had paid the freight charges thereon which amounted 
to the sum of $16. These prices were established by a printed advertisement pub- 
lished by the manufacturer thereof, which recited that the price to the dealer was 
$87.48 and that the price to be charged by the dealer upon making a sale thereof 
was $184, and plaintiff testified that, in stating the cost price to the adjuster who 
inserted it in the proof of loss, she gave him the retail price and not the amount 
which she had actually paid therefor. ; 
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Upon the other two items objected to, there was a complete failure of any 
proof of any misrepresentation made by plaintiff in respect thereto. 

The evidence showed that the defendant company, in resisting payment of 
plaintiff’s claim, had entertained a suspicion that the plaintiff herself had caused the 
fire. Plaintiff was not present at the time of the fire. The fire occurred in the 
evening of September 24th in a farm house about a mile and a half from North 
Powder, and while plaintiff was in the town of Union, a long distance away, and 
she had not been at the place of the fire at any time during that day. 

The defense was based principally upon two writings which the defendant 
obtained from her on December 5, 1932, and in one of which she stated: “The radio 
which was destroyed by fire at my home Sept. 24, ’32, was a Knight Radio pur- 
chased direct from Chicago, for which I paid less than $100.00, and was purchased 
in the fall of 1929 or spring of 1930. I listed this radio in my claim to the First 
National Ins. Co., as a Crosley purchased in 1930 at a cost price of $200.” 

The other of said writings was in the following words and figures: 

“State of Oregon 
“Department of State Police 
“Officer’s report 
“Time 3:45 
“Place County 
“Subject Mrs. Della Gibbs Dec. 5, 1932 

“The inventory which I filed with Mr. Adams for the purpose of making claim 
against the First National Insurance Co. of America under policy #OR-104723 
which covered my household furniture for $800.00 against loss by fire was padded. 
The cost of this household goods would be $1,200.00 and IT claimed in my inventory 
$2000.50. 

“My reason for padding this claim was so I could collect the full amount of 
my policy, or $800.00, after the depreciation had been taken 

“TSigned] Della Gibbs. 
“Witnesses : 
a C. Linville 

- ae Pomeroy 
We A. Warren.’ 

These writings were not written by the plaintiff, but were obtained under the 
following circumstances: On that day, plaintiff was living in the town of North 
Powder and was requested by the town marshal to go to his office. Upon plaintiff’s 
arrival there, he introduced her to an adjuster of the defendant company and two 
members of the state police, who were there for the obvious purpose of obtaining 
from plaintiff some admission upon which she could be charged with a criminal 
offense. They kept her there for some three hours and, according to her testimony, 
subjected her to a severe examination, causing her to become confused and to make 
the admissions contained in the writings. The adjuster and the two officers were wit- 
nesses in the case and they. each testified for the defendant. The gist of their 
testimony was that the plaintiff admitted that she had padded her claim, not by the 
insertion of any items not burned, but by exaggerating the cost of the burned 
articles and their present value at the time of the fire. They testified that she said 
that she had been informed by some friend whose name she refused to disclose that 
she should state the values of the burned articles for enough to entitle her to the 
full amount of her insurance. 


There were a large number of disinterested witnesses called by the plaintiff, 
who testified that the burned articles were worth far in excess of the amount for 
which they had been insured. 


[1] There was no motion for a directed verdict, but the question of the suffi- 
ciency of the evidence to justify the verdict was attempted to be raised by motion 
for a new trial which the court properly overruled as there was abundant evidence, 
if believed, to justify the verdict. That question, however, is not before us, since, 
for the purposes of an appeal, it cannot be raised by a motion for a new trial. 

[2] {n charging the jury, the court instructed the jury “that if you believe from 
the evidence in this case and the writing introduced in evidence signed by Della 
Gibbs admitting false statements, if any, was obtained under the influence of hope 
or fear, then you have the right to utterly disregard this statement.” This, defend- 
ant contends, was error in that if the statement was obtained under the influence of 
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hope or fear, that fact would not invalidate the entire statement. The only mis- 
statement contained in the writings is that the radio was misnamed and the cost 
price incorrectly given and that the claim was padded, so the plaintiff could collect 
the full amount of her policy after the depreciation had been deducted. These 
statements were so closely related that, if the making of them had been induced by 
fear of prosecution or by duress, they should be disregarded and, when disregarded, 
there would be nothing material remaining. Under such circumstances, the whole 
statement was either good or bad and, if bad, it should be wholly disregarded. 

The fact that there isa distinction between a confession and an admission does 
not affect the question, for we know of no way by which a statement obtained under 
duress and inadmissible for that reason can be segregated so that a part would be 
good and a part bad in the absence of some proof that a part of such statement had 
been voluntarily given. In this case and under the proof, the whole statement was 
inadmissible if made while plaintiff was acting under duress. When these two state- 
ments are examined, it will be seen that, except so far as they refer to a misstate- 
ment of fact, none of the remainder has any relevancy, and, in considering what this 
woman was subjected to, the court ought not be overnice in making distinctions or 
or in criticizing the choice of words used by the court in the giving of the instruc- 
tion, where no substantial error has occurred. 

[3] Defendant also contends that the court erred in instructing the jury that 
since the defendant, in its answer, had denied liability under the policy, “said com- 
pany as a matter of law waived any defect in any proof of loss filed by the plain- 
tiff or any failure to file any proof of loss.” Clearly, the jury could not have under- 
stood the court to mean that the words “any defect in any proof of loss” had any 
reference to any fraudulent representation contained in the proof of loss. Unless 
given that meaning, the instruction could not be prejudicial and, as a matter of fact, 
the court repeatedly told the jury that if the plaintiff had been guilty of fraud or 
false swearing, then she could not recover. 

[4] Dedefendant also contends that the court erred in charging the jury “that 
even if you believe from the evidence in this case that the plaintiff, at North Powder, 
Oregon, made statements to the witnesses Warren, Pomeroy and or Linville, indi- 
cating that she had made false statements in the preparation and submitting of 
proof of loss, that this could only be considered by you as evidence as to whether 
or not she did so make such false statements knowingly and intentionally, and if 
you believe from the evidence that she actually made such statements to said wit- 
nesses, if you further believe from the evidence that in the preparation of said 
proof of loss and the submitting of the data to Mr. Adams, she did not knowingly 
and intentionally make any such false statements, as claimed by the defendant, and 
this would not be regarded as any defense to plaintiff's complaint.” While this 
instruction is not as clear as it might he, the effect of it is merely to instruct the 
jury that if the plaintiff had indicated to Warren, Pomeroy, and Linville that she 
had made false statements or, in other words, inaccurate statements, vet if she did 
not knowingly or intentionally make such false statements at the time she made her 
proof of. loss, then she could recover. We do not think that the giving of this 
instruction was error. 

[5] The defendant also objects to the following instruction: “I instruct you, 
ladies and gentlemen of the jury, that the failure of the plaintiff in this case to 
sustain the truth of her statements as to the value of the property submitted at the 
time of the preparation of proofs of loss, does not of itself constitute sufficient 
evidence of false swearing.” While it is true that a mere discrepancy between the 
insured’s sworn statement as to the loss or injury and the amount or extent thereof 
as shown on the trial is not in and of itself alone sufficient evidence of false swear- 
ing, vet it may constitute some evidence of fraud. The objection is that the instruc- 
tion failed to state that, although there was a discrepancy shown between the proof 
of loss and the amount or extent thereof as shown on the trial, such discrepancy 
may constitute some evidence of fraud. Had the defendant desired to have had the 
jury instructed that such discrepancy may constitute some evidence of fraud, it 
should have called the court’s attention to the matter at the time and had the 
instruction qualified in that manner. The court merely said that the plaintiff's fail- 
ure upon the trial to prove the value of the property as stated in her proof of loss 
was not in itself alone sufficient evidence of false swearing. This implied that, when 
that fact was considered in connection with other circumstances in the case, it might 





Fire] Overholt et ux. v. Reliance Ins. Co. of Philadelphia et al. 161 


he evidence of a false swearing. In view of all the testimony in the case and the 
instructions given by the court, we do not deem the instruction complained of either 
misleading or prejudicial. 

We find no error in the record and, therefore, the judgment appealed from is 
affirmed. 

[6] Under chapter 355, p. 620, Laws 1931, amending section 46-134, Oregon 
Code 1930, on an appeal to this court by the defendant in an action of this character 
where the judgment is affirmed, this court is required to allow “such additional sum 
as the court shall adjudge reasonable as attorney fees of the respondent on such 
appeal.” In compliance with said direction of the statute and in conformity to the 
holding of this court in Christensen, Inc. v. Hansen Const. Co., 142 Or. 549, 21 
P.(2d) 195, and Spicer v. Benefit Ass’n of Ry. Emp., 142 Or. 574, 17 P.(2d) 1107, 
21 P. (2d) 187, 90 A. L. R. 517, it is ordered that plaintiff recover of and from the 
defendant the additional sum of $150 as attorney’s fees upon this appeal. 

Campbell, C. J., not sitting. 


OVERHOLT et ux. v. RELIANCE INS. CO. OF PHILADELPHIA et al. 
Appeal of RELIANCE INS. CO. OF PHILADELPHIA. 
Supreme Court of Pennsylvania. June 29, 1935. 
179 Atlantic Reporter 554. 
1. INSURANCE. 

3asic difference in effect between “loss payable clause” in fire policy and 
“standard mortgage clause” is that the former is subject to such defenses as 
insurer may have against the mortgagor, while the latter is not. 

(Kor other cases, see Insurance, Dec. Dig. § 581.) 

5. INSURANCE. 

Standard mortgage clause in fire policy creates in mortgagee’s favor insurance 
contract separate, distinct, and independent from that constituted between mortgagor 
and insurer by other provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

6. INSURANCE. 

Mortgagees held entitled to reformation of renewal fire policy which contained 
loss payable clause instead of standard mortgage clause contained in original 
policy. 

(lfor other cases, see Insurance, Dec. Dig. § 143[1].) 

8. INSURANCE. 

Mortgagees held not precluded from reformation of renewal fire policy which 
contained loss payable clause instead of standard mortgage clause contained in 
original policy, on theory that mistake was not mutual because insurer never intended 
to issue policy other than one mortgagees received, where insurer entered into 
contract to renew policy and successively renewed policies were each to be identical 
with its prototype. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

10. INSURANCE. 

Mortgagees held not precluded from reformation of renewal fire policy which 
contained loss payable clause instead of standard mortgage clause contained in 
original policy, because they failed to read renewal policies, since they had right to 
assume that renewal policies were identical with original. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

Appeal No. 256, January term, 1935, from decree of Court of Common Pleas 
No. 1, Philadelphia County, June term, 1932, No. 4740; Harry S. McDevitt, President 
Judge. 

Bill in equity by Erwin Overholt and wife against the Reliance Insurance 
Company of Philadelphia and another to reform a policy of fire insurance. From 
a decree of reformation, named defendant appeals. 

\ffirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew. 
and Linn, JJ. 

\rthur S. Arnold, of Philadelphia, for appellant. 
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John R. K. Scott and William T. Connor, both of Philadelphia, for appellees. 

Maxey, Justice. 

[1] This is a bill in equity to reform a policy of fire insurance. In January, 
1928, the plaintiffs sold to one Dora Cohen certain premises near Doylestown, 
taking in part payment therefor a purchase-money mortgage containing the usual 
provision for the maintenance by the mortgagor of fire insurance to the amount of 
the mortgage. On the following day defendant insurance tompany issued to Dora 
Cohen through its Doylestown agent, Hendricks, a policy of fire insurance insuring 
for one year, and for a sum in excess of the mortgage, the two buildings erected 
on this property. This policy contained the so-called standard mortgage clause, in 
favor of plaintiffs, and was delivered to plaintiffs. In subsequent years as the policy 
was about to expire, Hendricks sent notice of that fact to Mrs. Cohen, inquiring 
whether the insurance was to be renewed. The business affairs of Dora Cohen 
were handled by her daughter, Rose Ashner, who, on receiving these notices, 
instructed Hendricks by letter to renew the policy, inclosing a check for the amount 
of the premium. Hendricks then directed defendant to renew the insurance, and 
when he received the new policy from the company, he sent it to plaintiffs. In 
December, 1931, one of the buildings insured was destroyed by fire, and upon subse- 
quently examining the current policy plaintiffs discovered for the first time that it did 
not contain aa standard mortgage clause but merely had a provision inserted that 

“loss, if any, payable to Erwin Overholt and Susanna Overholt, as their interests 
may appear.” Hendricks was likewise ignorant of the change in the policy until it 
was called to his attention, inasmuch as he had forwarded the policies to plaintiffs 
without reading them, and had received no notice from the company of any change 
therein. The basic difference in effect between a “loss payable clause” and a 
“Standard mortgage clause” is that the former is subject to such defenses as the 
insurer may have against the mortgagor, while the latter is not. The prayer of 
plaintiffs’ bill is that the policy in effect at the time of the fire be reformed as to to 
include a standard mortgage clause instead of the simple loss payable clause which 
it now contains. 

\t the trial it was disclosed that in August, 1929, Dora Cohen had conveyed the 
property in question to her daughter. The latter, however, testified that the property 
still belonged to her mother, but that it was “put in my name for protection” against 
possible liability to a building and loan association in connection with the foreclosure 
by the association of a mortgage upon another property owned by Mrs. Cohen. On 
this testimony the chancellor found as a fact that Dora Cohen had remained the ea 
owner of the property, and the other facts appearing as stated above, entered 
decree of reformation in accord with the prayer of plaintiffs’ bill. The eaatnbs 
company appealed 

[2-4] To the original bill of complaint, the insurance company filed preliminary 
objections, in which inter alia, it was objected that Dora Cohen was not made a 
party to the proceeding. Plaintiffs accordingly moved to amend their bill so as to 
join her as a party defendant. This motion was granted against the objection of 
the insurance company. The company now contends that this was error, and that 
Mrs. Cohen should have been added as a party plaintiff. “Her place on the record,” 
appellant says, “and as the case developed the factual issue, is with the plaintiff.” 
This 1s unimportant; since she is not the real party in interest in this case, the 
addition of her name as a party is but a formal matter, and it is well settled that 
mere formal amendments may be made at any stage of a proceeding. As we said 
in M. E. Church of Franklin vy. Equitable Surety Co., 269 Pa. 411, 415, 112 A. 551, 
552: “We have repeatedly held that if the suit is brought, either by mistake of law 
or of fact, in the name of the party beneficially interested, instead of by the 
contracting party to the use of the former, the record may be amended, or treated 
as amended, in the appellate court, so as to conform to the requirements of the 
law as to the names of the parties. Walthour v. Spangler, 31 Pa. 523; Barnhill 
v. Haigh, 53 Pa. 165; Patton v. Ry. Co., 96 Pa. 169.” And by the Act of May 4, 
1864, P. L. 775, § 2, 12 PS § 1224, parties in equity proceedings are given the same 
right of amendment as in actions at law, when such will expedite justice. See 
Darlington’s Appeal, 86 Pa. 512, 27 Am. Rep. 726: Dick’s Appeal, 106 Pa. 589. If, 
therefore, Mrs. Cohen is an essential party plaintiff, it is no bar to the relief which 
Overholt and wife seek that she was not so joined. 

[5] The so-called standard mortgage clause, appellant concedes, creates in favor 
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of the mortgagee a contract of insurance separate, distinct, and independent from 
that constituted between the mortgagor and the insuring company by the other provi- 
sions of the policy. Reed v. St. Paul Fire & Marine Ins. Co., 67 Pa. Super. 110; 
Knights of Joseph B. & L. Ass’n v. Mechanics’ Fire Ins. Co. of Phila., 66 Pa. 
Super. 90; Trustee B. & L. Ass’n v. Liverpool & London & Globe Ins. Co., Ltd., 93 
Pa. Super. 242, 243; Beaver Falls B. & L. Ass’n v. Allemania Fire Ins. Co., 101 Pa. 
Super. 109 (reversed on another point, 305 Pa. 290, 157 A. 616); Clarke & Cohen 
v. Real, 105 Pa. Super. 102, 159 A. 454. This is the weight of authority. Couch, 
Insurance, § 1215 b: Syndicate Ins. Co. v. Bohn (C. C. A.) 65 F. 165, 27 L. R. A. 614; 
26 C. J. 85. The policy which defendant company originally issued was thus, in 
effect, two contracts; one being between Dora Cohen and the company insuring 
against loss by fire, her interest in the property; the other being between the same 
parties but protecting plaintiffs’ interest as mortgagee. 

[6-9] When the defendant company inquired through its agent whether the 
policy was to be renewed, this was an offer to make a new contract. In the absence 
of circumstances to indicate that a different meaning was intended, this meant a 
contract chronologically “new,” but in form and substance identical with the 
original; no other interpretation is reasonable and can be maintained. See Burson 
y. Fire Ass’n, 136 Pa. 267, 20 A. 401, 20 Am. St. Rep. 919. If the company intended 
in the new policy to alter the terms of this old one, it should have made its intentions 
evident. When Mrs. Cohen accepted the offer as made, by instructing Hendricks to 
renew the policy and paying the premium therefor, the minds of the contracting 
parties met on a new policy identical in form and substance with the one it super- 
seded. The record does not disclose whether the alteration in the form of the 
policy was made at the time the original policy was first “renewed” or at some 
subsequent renewal date. This is inconsequential. The alleged failure of the 
company to comply with this contract gives rise to the present controversy. 

The facts as above stated are as the chancellor found them. They are supported 
by evidence. We therefore accept them. Under them plaintiffs have made out a 
case entitling them to the relief prayed for. It is a recognized ground for reforma- 
tion of a written contract that it does not conform to the terms of the oral agree- 
ment in pursuance of which the written contract was executed. In such cases the 
theory is that the writing does not express the undoubted intentions of the parties, 
that in drafting the instrument to express in permanent form these intentions there 
was a mistake made, and that therefore the instrument should be reformed to 
conform to the intentions of those bound by it. See Restatement, Contracts, § 504. 
Defendant contends, however, that the record here does not present a case of 
mutal mistake because it never intended to issue a policy other than that which 
plaintiffs received. The facts and legitimate inferences from them negative this 
contention. The company entered into a contract “to renew the policy,” and the 
conclusion is inescapable that the successively “renewed” policies were each to be 
identical with its prototype. Under such circumstances the company cannot excuse 
itself on the ground that it made no mistake, and reformation will be granted as 
if the mistake had been mutual. The rule is stated in section 505 of the Restatement 

f the Law of Contracts that “if one party at the time of the execution of a written 
instrument knows not only that the writing does not accurately express the intention 
of the other party as to the terms to be embodied therein but knows what that 
intention is, the latter can have the writing reformed so that it will express that 
intention.” See, also, Connecticut Fire Ins. Co. v. Wigginton, 134 Ark. 152, 203 
S. W. 844: Palmer v. Hartford Fire Ins. Co., 54 Conn. 488, 9 A. 248; Hay v. Star 
Fire Ins. Co., 77 N. Y. 235, 33 Am. Rep. 607; Cochran Cotton Seed Oil Co. v. 
Phoenix Ins. Co., 7 Misc. 695, 28 N. Y. S. 45. 

[10] Appellant further contends that it is now too late for plaintiff to obtain equi- 
table relief; that by their laches in failing to read the policies which they received 
they are barred from subsequently raising the point that the policy is improper in 
form. This contention we cannot accept. Plaintiffs read their original policy and 
found its provisions satisfactory. When thereafter they received a policy which 
appellant’s agent sent to them as a renewal, they had a right to take it for granted 
that it was a renewal. See Burson v. Fire Association, supra. They are not to be 
denied relief because they did not carefully read the policies which under the 
circumstances purported—at least to them—to be identical with the original policy, 
which they with good reason assumed to be the pattern of each of its successors. 
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[11] Appellant further maintains that in finding that Dora Cohen remained at 
all times the real owner of the property, although the undisputed testimony showed 
that its title was conveyed to her daughter for the purpose of avoiding hazarding the 
property to the lien of a judgment, there was thereby foreclosed the exercise of the 
right of subrogation reserved by the standard mortgage clause; furthermore, it is 
contended such finding is an encouragement of fraudulent conveyances. What may 
be “encouraged” by the findings or decisions of courts belongs entirely in the realm 
of mental speculation and is of no concern in the instant case. As to the question 
posed by appellant based on the conveyance of title to Mrs. Cohen’s daughter, our 
answer is: The contract made by the standard mortgage clause is entirely separate 
and distinct from that contained in the rest of the policy, and since the insurance 
thereby created was only upon the interest of the mortgagees, and is payable to 
the mortgagees, it is quite immaterial whether Mrs. Cohen, who made that contract, 
was the real owner of the property or not. Any one might have taken out and 
paid the premium upon insurance protecting the mortgagees’ interest and for their 
sole benefit. Whether Mrs. Cohen remained the owner of the property or not, it 
was appropriae for her to pay the premium, for by the mortgage bond upon which 
she remained liable, she was obligated to pay the premiums for fire insurance to an 
amount equal to that of the mortgage. Since it was immaterial whether Mrs. Cohen 
was the real owner, the finding to that effect was not required, and will not there- 
fore be res adjudicata in any other action between the parties for the determination 
of the question of the property’s ownership. In re Bowers’ Estate, 240 Pa. 388, 87 
A. 711; In re Kellerman’s Estate, 242 Pa. 3, 88 A. 865; State Hospital v. Consolidated 
W. S. Co., 267 Pa. 29, 110 A. 281. 

The decree of the court below is affirmed, at appellant’s cost. 


BEST v. SAFEGUARD INS. CO. OF NEW YORK. 
Superior Court of Pennsylvania. July 18, 1935. 
179 Atlantic Reporter 792. 
1. INSURANCE. 

Bringing of action on fire policy for larger amount than insurer had agreed to 
pay by way of settlement and without mentioning settlement agreement in state- 
ment of claim held not to estop insured from amending statement of claim within 
twelve months after fire so as to sue on settlement agreement. 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 

2. INSURANCE. 

Where insured owned household goods at time fire policy was issued, burden 
was on insurer, in insured’s action on settlement agreement, to show such change of 
ownership as to relieve insurer of liability for fire loss. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

3. INSURANCE. 

Where rent was paid by tenant within time agreed, though after fire had 
occurred, constable’s sale of insured household goods under distress warrant pur- 
suant to agreement between landlord and tenant that purchase by landlord should 
affect neither possession nor title unless rent due should not be paid within a week 
held not to have effected such change in tenant’s ownership of household goods as 
to defeat action against insurer for fire loss. 

(For other cases, see Insurance, Dec. Dig. § 328[13].) 

\ppeal No. 121, April term, 1935, from order of Court of Common Pleas, 
Beaver County, No. 130, September term, 1932; William A. McConnel, Judge. 

\ction of assumpsit by Elizabeth Best against the Safeguard Insurance Com- 
pany of New York on a fire insurance policy. From a judgment for plaintiff for 
$1,363.40, entered on directed verdict, defendant appeals. 

\ssignments of error overruled, and judgment affirmed. 


Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 


James, and Rhodes, JJ. 

Leonard L. Ewing, of Beaver, J. M. Stoner & Sons, of Pittsburgh, and Reed & 
Ewing, of Beaver, for appellant. 

Thompson Bradshaw and May & Bradshaw, all of Beaver, for appellee. 

KELLER, President Judge. 
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Action of assumpsit on a policy of fire insurance covering household goods. The 
court directed a verdict in favor of the plaintiff for $1,363.40. 

The facts, as they appear in evidence from the relevant parts of the pleadings, 
offered and admitted, and from the testimony, may be stated as follows: 

The household goods of the plaintiff, while contained in a dwelling rented by 
her from Charles Camarata, were on April 12, 1932, destroyed or seriously damaged 
by fire. She had two policies of insurance on them, one for $3,000 in the defendant 
company and one for $2,000 in Northern Assurance Company, Limited. On April 
19, 1932, W. W. Zieg, an adjuster employed by the insurance companies, called to 
see the plaintiff for the purpose of adjusting the loss. He first inquired if she 
was the sole and unconditional owner of the goods at the time of the fire, and upon 
being told by her, and by her attorney, that she was, he proceeded to negotiate for a 
settlement and adjustment of the loss. His inquiry as to her ownership of the 
goods was not alone the routine inquiry which he usually made, but had also been 
prompted by some information he had received of a constable’s sale of goods for 
rent a short time before. The adjuster, acting for the insurance companies, made 
his appraisement or estimate of the loss; the plaintiff, hers. After some negotia- 
tion, the parties finally agreed by way of compromise on an adjusted loss or damage 
of $2,038.12, of which $1,222.87 was payable by this defendant and $815.25 by 
Northern Assurance Company, and which sums the adjuster agreed on their behalf 
to pay her. The adjuster prepared proofs of loss in accordance with said adjust- 
ment, which were signed by the plaintiff and sent to the respective insurance com- 
panies on April 22, 1932. The companies retained them until June 14, 1932, when 
they were returned to plaintiff with the notation that it had come to their 
knowledge, since the meeting with their adjuster on April 19, 1932, that plaintiff 
was not at the time of the fire the sole and unconditional owner of the goods 
alleged to have been damaged and therefore the offer of settlement was revoked, 
and the proofs of loss were rejected and the companies refused to pay anything on 
account of plaintiff’s loss. 

[1] The plaintiff thereupon, on August 4, 1932, brought this action against the 
defendant on its policy of insurance. She did not sue for the amount payable to her 
under the settlement made by her with the defendant’s adjuster, $1,222.87. The 
settlement was not referred to in her statement of claim. She sued to recover 
$2,944.80, averring that the damage to the goods insured was $4,908, of which 
$2,944.80 was payable by defendant and $1,963.20 by Northern Assurance Company. 

When the case came on for trial, on January 27, 1933, the plaintiff moved to 
amend her statement, by claiming to recover from the defendant the sum of 


defendant of said Zieg as its agent to appraise the plaintiff’s loss and to adjust the 
same by agreement with the plaintiff; the appraisement of the loss by the defendant’s 
agent and adjuster at $2,038.12, and the apportionment of the same between the two 
insurance companies, the amount payable by this defendant being $1,222.87; the 
offer by defendant’s agent and adjuster to pay plaintiff said amount on behalf of the 
defendant, and the acceptance thereof by the plaintiff, both as to said appraisal and 
settlement and offer of payment; the preparation of proofs in accordance therewith 
by defendant’s agent, their signing and forwarding by plaintiff, and their retention 
by the defendant until June 14, 1932, when the defendant returned the proofs and 
revoked the offer of settlement. Claim was made in the amended statement as 
follows: 

“Twenty-third. Plaintiff therefore claims of defendant that it is indebted to the 
plaintiff for and on account of her loss and damage caused by said fire, under and 
by virtue of the covenants contained in said policy of insurance, and is indebted to 
the plaintiff under and by virtue of the defendant’s promise and agreement to pay 
said loss as appraised and adjusted and agreed to by the defendant, in the sum of 
$1222.87, with interest thereon from June 12th, 1932.” 

The court allowed the amendment and continued the case. The amended state- 
ment was filed within “twelve months next after the fire,” and was therefore within 
the time fixed in the policy for bringing suit. In this respect it differed from the 
case of Grier Bros. v. Northern Assurance Co., 183 Pa. 334, 39 A. 10, 12, where the 
Supreme Court held that an amendment, setting up a similar offer of settlement, 
accepted by the insured, could not be allowed, because it was filed after the time limit 
for bringing suit had expired; but recognized that the amendment would have 
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been allowable if made within the time fixed in the policy for bringing suit. The 
court (Mr. Justice Green) pointed out: “While the alleged undertaking is new, it 
is neither independent of, nor separated from, the original cause of action. The 
policy of insurance still remains as the foundation of the action. The plaintiffs’ 
claim would have no force, in fact no legal existence, without the policy, and there 
could not possibly be any recovery without the maintenance and enforcement of the 
liability thereby created. If there was no contract of insurance, there was nothing 
upon which to found a liability to pay anything whatever, and the alleged promise 
to pay, by reason of the settlement, necessarily is built upon, and grows out of, the 
contract liability created by the policy. It is an agreement, and it must necessarily 
be an agreement, to determine what amount of liability exists under the policy. 
The essential foundation of any liability is the obligation imposed by the contract of 
insurance.” 

In Todd v. Quaker City Mutual Fire Ins. Co., 9 Pa. Super. 381, this court held 

that the lower court erred in refusing a similar amendment, saying through Judge 
Orlady: “The cause of action was founded upon the refusal of the defendant com- 
pany to pay the loss occasioned by the fire. The object of the amendment was not to 
forsake this but to adhere to it, and to effect a recovery through the promise of 
the defendant to do what it was bound to do, if the evidence of plaintiff was to be 
believed, after its liability had been fixed by the fire and the plaintiff had fully com- 
plied with her subsequent duty.” See, also, Stainer v. Royal Ins. Co., 13 Pa. Super. 
42. 
The fact that in her original statement of claim plaintiff sought to recover a 
larger amount than the defendant had agreed to pay by way of settlement did not 
estop her from amending her claim, within twelve months after the fire, by reducing 
the amount demanded to that which defendant had agreed to pay. She was not 
concluded by the demand contained in her original statement. She could have dis- 
continued her original action and brought a new suit on the policy for the amount 
which defendant, by its authorized agent, had agreed to pay, and the bringing of the 
first action would not have estopped her from suing for the reduced amount agreed 
upon in settlement of the policy. As the amendment was made within the year and 
was based upon the right of recovery under the policy, what she could do by way of 
a new action, she could do by amendment. 

When the case came on for trial the second time, there was no real dispute as to 
the facts set up in the amended statement of claim, viz., the employment of Zieg by 
the defendant, his authority to adjust and settle the claim, and his adjustment of 
and agreement to settle the plaintiff's claim on the basis before stated. The defense 
was twolold (1) that the amendment to plaintiff's statement was improperly allowed, 
and (2) that plaintiff was not the sole and unconditional owner of the goods at the 
time of the fire. 

(1) We have already considered the right to amend the statement and do not 
think it merits further discussion. 

(2) We then come to the real ground of defense, that which caused defendant to 
revoke or disavow the settlement made by its authorized agent, viz., that plaintiff 
was not the sole and unconditional owner of the goods at the time of the fire. 


25 


{2] As plaintiff was admittedly the owner of the goods when the insurance was 
taken out, the burden was on the defendant to show a change in ownership at the 
time of the fire such as to relieve it of liability under the policy. Unless the 
defendant proved that plaintiff was not the sole and uncondtional owner of the 
goods when the fire occurred, the plaintiff was entitled to a directed verdict. 

[3] We do not follow the trial court in holding that the defendant had such 
knowledge of the facts prior to making the agreement of settlement of April 
22, 1932, as estopped it from refusing to carry out the settlement, even if plaintiff 
had not been the sole and unconditional owner of the goods at the time of the fire. 
But we do agree with the court that there was no evidence tending to defeat 
plaintiff's ownership, which warranted a submission of the case to the jury. Defend- 
ant’s own witnesses proved that the constable’s sale for rent under a distress 
warrant issued by her landlord was a matter of agreement between the landlord 
and his tenant, this plaintiff, by which, instead of continuing the sale for a 
week, in order to enable the plaintiff and her attorney to raise the funds demanded, 
the sale was held and the goods were purchased by the landlord, on the express con- 
dition that title to them would not pass by the sale to the landlord until one week 
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thereafter, during which time the plaintiff and her attorney would raise the necessary 
funds to discharge the rent claim, and in the meantime plaintiff would continue in 
the ownership and possession of the goods; that the fire occurred before the week 
had elapsed, and the landlord’s demand had in the meantime been satisfied as agreed 
upon. It was not suggested that the fire was fraudulent or of incendiary origin. 
The evidence of the defendant showed that the sale was not consummated by 
delivery and was not intended to be consummated unless the plaintiff failed to pay 
the money demanded within the time set, viz., one week, which payment was made. 
The transaction as described by defendant’s witnesses was an arrangement to transfer 
title in the future, in case of default in payment of rent and costs, rather than a 
present sale, passing immediate title or ownership, a method of securing to the 
landlord the payment of his rent claim not later than a week thereafter, rather 
than a present passing of title and ownership. 

In the light of the decisions of the Supreme Court and of this court,’ this did not 
constitute such a change in the plaintiff's ownership at the time of the fire, as to 
render the policy void. 


'Dunsmore v. Franklin Fire Ins. Co., 299 Pa. 86, 89, 149 A. 163; Livingstone v. Boston 
oe 55 Pa. 1, 99 A. 212; Millville Mut. Fire Ins. Co. v. Wilgus, 88 Pa. 107; Hill v. 
timber Valley Mut. Protection Co., 59 Pa. 474; Enyeart v. Farmers’ Fire Ins. Co., 65 Pa. 
iper. 425; Overholt v. Reliance Ins. Co. (Pa. Sup.) 179 A. 554, filed June 29, 1935. 

[4] The record, as printed, is longer than necessary. Where two trials are had, 
the evidence taken on the first trial is not a part of the record to be reviewed on 
appeal from the judgment on the second trial, unless offered in evidence at the 
second trial: which was not done in this case. 


The assignments of error are overruled and the judgment is affirmed. 


Ir 
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KINNEER v. SOUTHWESTERN MUT. FIRE ASS’N 
Superior Court of Pennsylvania. July 18, 1935. 
179 Atlantic Reporter 800. 

SURANCE. 

Jwelling house was “unoccupied” beyond a period of ten days, within terms 
i fire policy, so as to preclude recovery thereon, where occupants temporarily 
removed to home of relatives, taking clothing and food, and for thirteen days 
prior to fire, which totally destroyed house, no one stayed in house, although 
usual household furniture remained therein and occupants intended to even- 
tually return and occupy the property. 


1. IN 
I 


(For other cases, see Insurance, Dec. Dig. § 323[3].) 

Appeal No. 5, April term, 1935, from judgment of Court of Common Pleas, 
Fayette County, No. 693, June term, 1932; Davis W. Henderson, Judge. 

\ssumpsit by Isaac H. Kinneer against the Southwestern Mutual Fire Asso- 

ition to recover on a policy of fire insurance. Verdict for plaintiff for $1,087.50, 
and defendant appeals. 

Reversed and rendered 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
and Rhodes, JJ 

C. W. Martin, of Pittsburgh, and Highee, Matthews & Lewellyn and W. 
Brown Higbee, all of Uniontown, for appellant 

Jones, Whitehill & Lane and A. E. Jones, all of Uniontown, for appellee. 

RuopeEs, Judge. 

This is an action on a mutual fire insurance policy issued by the defendant 
company to the plaintiff on May 1, 1929. Defendant offered no testimony at the 
trial, and the court directed a verdict for the plaintiff in the amount of $1,087.50. 
Defendant appeals to this court. We need consider only the first, second, and 
fourth assignments of error. The first assignment of error relates to the refusal 

{ the court to enter judgment for the defendant notwithstanding the verdict; 
the second assignment relates to the court’s affirmance of the plaintiff's request 
for binding instructions; and the fourth assignment relates to the court's refusal 
of the defendant's request for binding instructions. 

The policy, which is the basis of this action, and which is set forth in the 
plaintiff's statement, contains, inter alia, the following provision: “Unless other- 
wise provided by agreement in writing added hereto, this company shall not be 
liable for loss or damage occuring—, (f) while a described building, whether 
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se, for occupancy by owner or tenant, is vacant or unoccupied beyond a 
period of ten days.” The by-laws of the company, which were made a part of 
the alleys provided, inter alia, as follows: “Insured buildings becoming vacant 
and remaining vacant or unoccupied for over ten days, without the consent of 
the company dite obtained, renders the policy void.” 

The facts in this case with which we are concerned a be summarized as 
follows: About June 22, 1931, a party by the name of Alvy Brown, together with 
his family, moved into the house owned by the plaintiff and insured by the 
defendant. He and his family continued to live therein until November 10, 1931. 
On November 10, 1931, this tenant moved his family from the house to the home 
of his wife’s father, and he went to the hospital in Pittsburgh, Pa., for treatment. 
He expected, as he stated, to be gone five or six days, and gave notice of that 
fact to the plaintiff. In addition to their wearing apparel, he removed from the 
property his chickens, potatoes, and canned fruit. The usual household furni- 
ture was left in the house. From November 10, 1931, to the date of the fire, no 
one stayed in the house. The house was totally destroyed by fire on the morn- 
ing of November 23, 1931, while Brown was still in the hospital and his family 
at the home of his wife’s father. The plaintiff had no written permit from the 
defendant for this period. 

The question with which we are concerned on this appeal is whether the 
plaintiff can recover on the policy for his loss resulting from the fire, where the 
policy provided that the defendant company shall not be liable for loss or 
damage occurring while the building is vacant or unoccupied beyond a period of 
ten days without the written consent of the company; and where the tenant 
of the insured premises removed his family and part of his belongings, after 
notice to the plaintiff, and the premises are destroyed by fire thirteen days there- 
after, he not having returned, although intending to do so. 

The court below in its opinion, denying sor of defendant for a new 
trial and motion of defendant for judgment n. o. held that: “The house to all 
appearances was occupied. It was occupied by hase inanimate objects of the 
tenant. The act of the tenant and his family in personally being away and tak- 
ing such few personal belongings as they did, during the absence of the father 
at the hospital, leaving the remainder of their household furniture and property 
in the premises, was not such an act on their part as would cause a cessation of 
occupancy of the house as is contemplated in the policy sued upon. * * * Such 
house was an occupied house as contemplated in the policy here sued upon.” 

We are unable to agree with the conclusion of the court below to the effect 
that the dwelling in question had not become unoccupied beyond a period of ten 
days, within the meaning of the policy. 

The terms “vacant” and “unoccupied,” as used in fire insurance policies of 
this type, have been frequently construed. In the case of Herrman v. Adriatic 
Fire Ins. Co., 85 N. Y. 162, 167, 39 Am. Rep. 644, the court stated: “The plaintiff 
contends that the two words ‘vacant’ and ‘unoccupied’ are synonyms, and are 
to be interpreted as having the same meaning, and that that meaning is empty. 
And then argues that, as the dwelling-house was not empty, there was no breach 
of the condition, * * * A dwelling-house is chiefly designed for the abode of 
mankind. For the comfort of the dwellers in it, many kinds of chattel property 
are gathered in it. So that, in the use of it, it is a place of deposit of things 
inanimate and a place of resort and tarrying of beings animate. With those 
animate far away from it, but with those inanimate still in it, it would not be 
vacant, for it would not be empty and void. And as a possible case, with all 
inanimate things taken out, but with thsoe animate still remaining in it, it would 
not be unoccupied for it would still be used for shelter and repose. And it is 
because, in our experience of the purpose and use of a dwelling-house, we have 
come to associate our notion of the occupation of it with the habitual presence 
and continued abode of human beings within it, that that word applied to a 
dwelling always raises that conception in the mind. Sometimes, indeed, the use 
of the word ‘vacant,’ as applied to a dwelling, carries the notion that there is 
no dweller therein; and we should not be sure always to get or convey the idea 
of an empty house, by the words ‘vacant dwelling’ applied to it. But when the 
phrase ‘vacant or unoccupied’ is applied to a dwelling-house, plainly there is a 
purpose—an attempt to give a different statement of the condition thereof; 
by the first word, as an empty house, by the second word, as one in which there 
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is not habitually the presence of human beings.” The United States Circuit 
Court of Appeals for the Third Circuit, in the case of Jelin v. Home Ins. Co., 
72 F.(2d) 326, quotes with approval the above quotation from Herrman v. Adriatic 
Fire Ins. Co. 

In the case of Knowlton vy. Patrons’ Androscoggin Fire Ins. Co., 100 Me. 
481, 62 A. 289, 292,2 L. R. A. (N. S.) 517 cited in 14 R. C. L. 1103, note 3, it was 
held that: “The mere presence of goods in the house, and a supervision over it, 
is not ‘occupancy.’ That requires ‘living’ in it.” 

In the case of Yost v. Anchor Fire Insurance Co., 38 Pa. Super. 594, this 
court, in an opinion by Judge Orlady, stated: “The word ‘occupied’ has been 
construed in a number of cases. As commonly used and understood, the word 
‘occupation’ is synonymous with ‘possession,’ but as used in a fire policy, pro- 
viding that it shall become void if the house insured becomes unoccupied, means 
oy no one lives therein: Herrman v. Merchants’ Insurance Co., 81 N. Y. 184 
137 Am. Rep. 488]. It is not synonymous with vacant but is that condition, where 
no one has the actual use or possession of the thing or property in question: 
Herrman vy. Merchants’ Insurance Co., 44 N. Y. Super. Ct. 444. In such construc- 
tions, the word is to be construed with reference to the nature and character of 
the building, the purpose for which it is designed, and the uses contemplated by 
the cates as expressed in the contract. A dwelling house being designed as 
the abode of mankind, is occupied when human beings habitually reside in_it, 
and unocupied when no one lives or dwells in it: Hartshorne v. Insurance Co., 
50 N. J. Law, 427 [14 A. 615]; Sonneborn vy. Insurance Co., 44 N. J. Law, 220 [43 
Am. Rep. 365]; see also 8 Words and Phrases [First Series], 7198.” See Conti- 
nental Ins. Co. of New York v. Dunning, 249 Ky. 234, 60 S.W.(2d) 577; Corrigan 
v Conn. Fire Ins. Co., 122 Mass. 298; Hanscom v. Home Ins. Co., 90 Me. 333, 38 
A. 324; Schoeneman y. Hartford Fire Ins. Co. of Hartford, Conn., 125 Or. 571, 
267 P. 815; Williams vy. Pioneer Co-Op. Fire Ins. Co., 183 App. Div. 826, 171 N. Y. 
S. 353; Mauck v. Northwestern Nat. Ins. Co. of Milwaukee, Wis., 102 Cal. App. 
510, 283 P. 338. 

When we apply the construction of the term “unoccupied,” as given in the 
authorities cited, to the undisputed facts in this case, we inevitably come to the 
conclusion that the acts of the plaintiff's tenant resulted in the insured premises 
being unoccupied beyond a period of ten days without the written os of 
the defendant. At the time of the fire no one had been living in the house for 
nore than ten days. The furniture remained, but the mere presence of furniture is 
not occupancy. For thirteen days neither the tenant nor his family had returned. 
He and his family had ceased to live in the house; they took up their abode 
elsewhere; hence, as a dwelling, it was unoccupied. His intention to eventually 
return and occupy the property does not change the situation. 

The plaintiff was therefore precluded, under the terms of the policy and the 
evidence produced, from recovering in this action. 

The first, second, and fourth assignments of error are sustained. 

The judgment of the court below is reversed, and is here 
defendant. 

James, J., dissents. 


entered for the 


BROWN v. HOME INS. CO., N 
Superior Court of Pennsylvania. July 18, 1935. 
180 Atlantic Reporter 77. 

2. INSURANCE. ; 
_ Policy which, under terms thereof, was void if weekly premiums were not paid 
for four consecutive weeks held not void where fire occurred during fourth week 
of default, in view of provision in insured’s premium receipt book precluding claim 
if insured was over four weeks in arrears. 

(For other cases, see Insurance, Dec. Dig. § 349[11].) 
_ Appeal 241, April term, 1935, from judgment of County Court, Allegheny 
County, No. 303 of 1934; Sara M. Soffel, Judge. 
_ _Assumpsit by John W. Brown against the Home Insurance Company, New 
York, to recover $1,000, with interest, on a fire policy. Judgment for defendant, 
and plaintiff appeals. 

Judgment reversed, and record remitted, with directions. 
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\rgued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Samuel Kaufman, of Pittsburgh, for appellant. 

William A. Jordan, of Pittsburgh, for appellee. 

STADTFELD, Judge. 

John W. Brown brought an action of assumpsit in the county court of 
Allegheny county, against the Home Insurance Company, New York, to recover 
the sum of $1,000 with interest from August 9, 1933, upon a policy of fire insurance 
covering household furniture of the plaintiff. 

The policy is dated May 13, 1933, and is for the amount of $1,000. The term 
for which it was issued, as appears in the policy, was “for the term of one week 
from the 15th day of May, 1933 at noon, to the 22nd day of May, 1933, at noon.” 
It provided, “Premiums must always be paid in advance.” 

The policy also provided, inter alia, “It is understood and agreed that this policy 
may be extended by endorsements in the Premium Receipt Book issued to the 
assured, and bearing date the same number as this policy.” 

\ premium receipt book was issued to the assured, the appellant, and entries 
were made therein showing payments of premium made by him. The last entry in 
the premium receipt book was for the payment by appellant on June 21, 1933, of 45 
cents, being payment in advance of the weekly premium for the weeks commencing 
June 26, 1933, July 3, 1933, and July 10, 1933. The fire occurred August 9, 1933, at 
4 o’clock a. m., resulting in loss and damage in excess of the sum of $1,000. The 
defendant company denied liability on the policy for the following reasons: 1. At 
the time of the fire the plaintiff was in default in the payment of the premiums due 
July 17, 1933, July 24, 1933, July 31, 1933, and August 7, 1933, and on August 9, 1933, 
when the fire occurred, the plaintiff was in default in payment of premiums due 
under the policy for four consecutive weeks prior to fire, and under the terms, 
provisions, and conditions of the policy sued upon, the policy was void. 2. The 
defendant denied that the plaintiff made any payment whatsoever in July, 1933, and 
denied that defendant's agent had issued to the plaintiff a receipt for payments in 
July, 1933. It averred that no such payments had been made and that no receipt 
had been given by the defendant’s agent at that time. 

The policy provided that it “shall be void if payments are not made for four 
consecutive weeks,” and there was printed on the premium receipt book prescribed 
hy the company the following: “No claim for loss to the property named in the 
policy will be admitted if the policy holder is in arrears over four weeks at the 
time of the happening of any fire.” 

The case came on for trial before Soffel, J., without a jury. 

The plaintiff appellant produced evidence at the trial to prove the payment of 
45 cents (premiums for 3 weeks) in July, 1933, but the trial court found that no 
such payment had been made. 

The trial court held that the policy was void on August 9, 1933, because payment 
had not been made in advance of the premium for the four weeks commencing July 
17, 1933, July 24, 1933, and August 7, 1933, and entered judgment in favor of defend- 
ant. A motion to open the judgment, and for judgment on the whole record, was 
made by plaintiff, which motion was overruled in an opinion by Soffel, J. 

“The findings of the trial judge without a jury are as binding upon us as would 
be the verdict of a jury.” Weinberg v. Broomall, 111 Pa. Super. 115, 169 A. 393, 
394, 

[1] The trial court found “That no payments of premiums were made by 
plaintiff after the said payment of 45 cents made on June 21, 1933.” ‘The credibility 
of the witnesses is for the trial court. There is ample evidence to sustain the 
finding. 

[2] The sole question for our determination is whether, under the facts as found, 
the policy was void on August 9, 1933, the date of the fire. 

Appellant contends that the admitted payment of the premium for the week 
commencing July 10, 1933, and ending July 17, 1933, continued the policy in force 
byeond August 9, 1933, because appellant was not then in arrears over four weeks, 
and, under the terms of the policy, the policyholders must be in arrears over four 
weeks before there can be a forfeiture. 

The general principle governing forfeitures in matters of insurance is correctly 
stated in 32 C. J. 1296, as follows: “Terms and conditions in a contract of insurance 
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which may operate to work a forfeiture are to be construed most strictly against 
the party seeking their enforcement, and, where susceptible of more than one mean- 
ing, that meaning which is most favorable to insured should be adopted * * *.” To 
same effect, Reck v. Ins. Co., 163 Pa. 443, 30 A. 205; Frick v. United Firemen’s Ins. 
Co., 218 Pa. 409, 67 A. 743; Mellon v. Ohio German Fire Ins. Co., 40 Pa. Super. 623. 

The lower court, in support of its conclusion, computed the four-week period as 
follows: “The policy in question is a weekly policy in force and effect only for the 
term of a week from Monday noon of one week to Monday noon of the next week. 
On June 21, 1933, premium in the amount of $.45 was paid. — paid the policy 
through the week of July 10, 1933. At noon on Monday, July 17, 1933, a premium 
was due for that week; none was paid. On July 24, 1933, a eae was due for 
that week; none was paid. On July 31, 1933, a premium was due and owing for 
that week; none was paid. On August 7, 1933, a payment was due and owing for 
that week: none was made. Under the terms and conditions of the policy we find 
that the trial judge’s method of computation was correct; that there was a lapse 
in payment for four consecutive weeks; that the policy was void.” 

While the policy provided for payment of premiums in advance, and stipulated 
that the same shall be void “if payments are not made for four consecutive weeks,” 
the company had indicated its own construction of the terms, by the printed portion 
of the premium receipt book issued to appellant as follows: * ‘No claim for loss to 
the property named in the policy will be admitted, if the policy holder is im arrears 
over four weeks at the time of the happening of any fire.” (Italics supplied.) The 
payment of the premium for the week commencing July 10, 1933, kept the policy 
alive up to and including July 17; for the failure to pay the premium due July 17 
appellant was not in arrears one week until July 24; for the failure to pay the 
premium on the latter date he would not be in arrears for two weeks until July 
31; for the failure to pay the premium due on the latter date he would not be in 
arrears for three weeks until August 7; for the failure tc pay the premium due 
on the latter date he would not be in arrears for four weeks until August 14, until 
which time no forfeiture could be asserted. On August 9, 1933, the date of the 
fire, the policy was in full force and effect. Under the method of computation 
adopted by the lower court, a forfeiture would be effected when appellant was in 
arrears only three weeks, as the policy was admittedly paid up to noon of July 17, 
1933, and August 7, 1933, is only three weeks after Julv 17, 1933. In other words, 
the next premium was due on July 17, 1933, and that premium was in arrears only 
three weeks and two days on August 9, 1933, the date of the fire. 

The judgment of the court below is therefore reversed, and the record is 
remitted, with directions that judgment be entered against the defendant on the 
whole record for $1,000 with interest from December 5, 1933. 

FIRST NAT. BANK OF CHARLEROI et al. v. NEWARK FIRE INS. CO. 

Superior Court of Pennsylvania. July 18, 1935. 
180 Atlantic Reporter 163. 
1. INSURANCE. 


Owner's judgment creditor has an insurable interest in owner's property as 
regards fire insurance. 

(For other cases, see Insurance, Dec. Dig. 

2. INSURANCE. 

Owner insuring property against loss or damage by fire may have loss payable 
te creditor or other third party beneficiary, 

(For other cases, see Insurance, Dec. Dig. § 582.) 

INSURANCE. 

Clause in fire policy providing that loss shall be payable to third party as 
hirst mortgagee requires that such party have a mortgage on the property. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

4. INSURANCE. 

Where fire insurer inserts condition in policy favorable to itself, breach of 
which is to invalidate insurer’s promise to pay, though it knows that condition 
is inapplicable to the facts and will frustrate purpose of parties applying for 
‘insurance protection, insurer, in absence of fraud by other parties, is estopped 
‘9 set up breach of such condition. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 
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5. INSURANCE. 

Knowledge of hire insurance agent that condition favorable to insurer, breach 
of which is to invalidate insurer’s promise to pay, is inapplicable to the facts, is 
knowledge of fire insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

6. INSURANCE. ‘ 

Where fire insurer's agent knew that bank was only a judgment creditor of 
owner and not a first mortgagee as stated in loss-payable clause, and that purpose 
of applying for the policy was to protect bank, insurer was estopped to assert 
that bank was not within protection of such clause. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

7. INSURANCE 

Voluntary and intentional burning of building by insured owner, provided 
1e is NOt Insane, creates no right of action on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 429.) 

& INSURANCE 

In action on fire policy by insured’s judgment creditor, evidence eld insuf- 
ficient to go to jury on question whether insurer had represented to judgment 
creditor that mortgagee clause in statutory standard form of fire policy provid- 
ing that mortgagor’s acts should not invalidate mortgagee’s interest would pro- 
tect judgement creditor from mortgagor's acts (40 PS §§ 477b, 658, 659). 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

10. INSURANCE. 

In action by insured’s judgment creditor on statutory standard fire policy 
making subrogation of insurer dependent on payment of fire loss, refusal of 
plaintiff's request that jury be charged on question of subrogation /ield proper 
(40 PS §8§ 477 b, 658, 659). 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

12, INSURANCE. ; 

Statutory form of standard fire policy does not contain, nor does the statute 
permit, provision protecting insured’s judgment creditor from acts of insured 
though provision protecting mortgagee, or trustee under deed of trust in nature 
ef a mortgage, is allowable (40 PS 8§ 477b, 658, 659). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

13. INSURANCE. 

No form other than statutory form of standard fire policy may be used in 
the state (40 PS §§ 477b, 658, 659). 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

Appeal No. 231, April term, 1935, from judgment of Court of Common Pleas, 
Washington County, No. 228, February term, 1931; James I. Brownson, Presi- 
dent Judge. : ; 

Action in assumpsit by the First National Bank of Charleroi (Pennsylvania), 
Walter Campbell, receiver, against the Newark Fire Insurance Company on a 
nolicy of fire insurance. From an order dismissing plaintiff's motions for judg- 
ment non obstante veredicto and for a new trial, plaintiff appeals. 

Atfirmed. 

Che opinion of Judge Brownson referred to in the opinion of the Superior 
Court is as follows: 

On March 22, 1929, the plaintiff bank was, and for several years prior thereto 
had been, a judgment creditor of Andrew Lombardo. It had previously been 
receiving protection for its judgment liens upon Lombardo’s real estate by bene- 
neiary “loss-payable” clauses annexed to fire insurance policies issued by the 
defendant insurance company (or by other companies represented by the same 
insurance agent), these clauses merely making the loss payable to the plaintiff 
as its interest might appear. On the date above mentioned, the defendant com- 
pany issued a policy insuring Andrew Lombardo against fire to the extent of 
$2,000 upon a certain dwelling house owned by him with a clause reading as 
follows: 

_ “Loss, if any, on buildings only, payable to First National Bank, Charleroi, 
Pa., as First Mortgagee (or Trustee), and the excess, if any, to ——— as Second 
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Mortgagee (or Trustee), subject to all the terms and conditions of the Standard 
Mortgagee Clause (non-contribution form) embodied in this policy.” 

Upon the back of the policy were printed divers stipulations and provisions, 
among which was the following: 

“Mortgagee Clause (Noncontribution.) Loss, or damage, if any, under this 
policy, shall be payable to the mortgagee (or trustee) heretofore specified, as 
as may appear, and this insurance, as to the interest of the mortgagee (or 
trustee) only therein, shall not be invalidated by any act or neglect of the mort- 
gagor or owner of the within described property. * * *” 

In point of fact, the plaintiff did not, at the date of the policy or at any 
other time, have a mortgage upon the insured property. ‘ - 

The building having been injured by a fire, the bank brought this action 
to recover the amount of the loss payable upon this policy. The amount of the 
ioss incurred had been agreed upon, without prejudice to the question of liability, 
and there being other insurance upon the building, it was agreed that, if liable 
at all, the defendant would be liable for two-fifths of the agreed loss. 

The defendant denied liability upon the following grounds: (a) That the 
plaintiff, being merely a judgment creditor, had no insurable interest in the 
property, and therefore could not recover; (b) that the clauses hereinabove 
quoted did not insure the plaintiff as a judgment creditor; and (c) that the build- 
ing was int tentionall burned by the insured owner, Lombardo. 


[1, 2] 1. The objection that a judgment creditor has no insurable interest 
and that eres an insurance in his favor will be invalid is manifestly unten- 
able. Obviously, his lien on the property gives him an interest in the improve- 
ments, such as to prevent insurance in his favor from being a gambling contract; 
rh independently of this, when a policy insures the owner, as here, it is lawful 

- him to have the loss made payable to a creditor or + third party bene- 
pactoeany First Nat. Bank of Glen Campbell v. Burnside Nat. Bank, 314 Pa. 536, 
339, 172 A. 641. This position of the defendant the court did not sustain. 

[3-6] 2. The clause upon which the plaintiff bases its right to sue, provided 
that the loss should be payable to plaintiff “as First Mortgagee.” This provision 
imported a condition that, to be entitled to receive the amount of the loss or 
damage, the plaintiff must have (and continue to have at the time of the fire) 
a mortgage upon the property. Clarke & Cohen v. Real, 105 Pa. Super. 102, 159 
A. 454, more fully cited infra. But it was undisputed that the purpose of the 
insured and the bank in procuring a policy which named the latter as payee was 
to have the bank protected against loss by reason of any diminution in the 
value of the security given by its judgment liens as the result of a burning of 
the building, and it was also shown, by uncontradicted testimony, that the agent 
who issued the policy (delivering it to the bank) knew this and knew that the 
bank did not have a mortgage and was only a judgment creditor. Here comes 
in the line of cases which have laid down, and firmly settled, as a part of insur- 
ance law, the rule that when (there being no fraud or misrepresentation) an 
insurance company, in writing an insurance policy, inserts therein a condition, 
in favor of itself, the breach of which is to invalidate its promise to pay, and the 
company knows at the time that this condition is inconsistent with and inap- 
plicable to the facts of the case, and will entirely frustrate the purpose of the 
party or parties applying for insurance protection, the company will not be 
allowed to set up breaches of such condition for the purpose of avoiding its 
promise to pay, being estopped from so doing. Clymer Opera Co. v. Ins. Co., 
238 Pa. 137, 85 A. 1111; quoting Clymer Opera Co. vy. Ins. Co., 50 Pa. Super. 639, 
641; Caldwell v. Fire Ass’n, 177 Pa. 492, 35 A. 612; Kocher v. Kocher, 300 Pa. 
206, 215, 150 A. 468; Jabs v. Ins. Co., 101 Pa. Super. 498; Russell v. Ins. Co., 272 
Pa. 1, 115 A. 835. And it is also settled that for the purposes of this rule, knowledge 
of the agent who, with authority to do so, issued the policy is to be deemed 
knowledge by the insurance company. Jabs v. Ins. Co., supra; Russell v. Ins. 
Co., supra; Kocher v. Kocher, supra, 300 Pa. 206, at page 215, 150 A. 468. The 
trial judge applied this rule of estoppel, instructing the jury that if they should 
find from the evidence that the agent, Brady, who wrote and issued this policy, 
had knowledge of the matters referred in our statement of the rule, supra, 

and that proofs of loss were furnished in accordance with the policy require- 
ments, the plaintiff would be entitled to recover unless some other ground of 
defense be shown by the defendant. 
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[7] 3. The remaining defense was that the building had been burned by the 
insured owner. This the jury, upon sufficient evidence, found to be a fact; and the 
authorities generally agree that the voluntary and intentional burning of a building 
by the insured (provided he is not insane, Showalter v. Mut. Fire Ins. Co., 3 Pa. 
Super. 448, 450-452), will not have the effect of creating a right of action upon the 
policy. 26 Corp. Jur. 347, § 443; 14 R. C. L. 1223; Rhode Island Ins. Co. v. Fallis, 
203 Ky. 112, 261 S. W. 892, 37 A. L. R. 432; Matyuf v. Ins. Co., 14 Wash. Co. Rep. 
110. “Nor was it necessary to stipulate,” says Rice, P. J., in Showalter v. Ins. Co., 
supra, 3 Pa. Super. 448, at pages 449, 450, “that the company should not be liable for 
the wilful destruction of the building by the insured. * * * The contract of fire 
insurance is a contract of indemnity against loss by fire, and the direct burning of 
the building by the wilful act of the insured is not one of the risks within the con- 
templation of the parties to the contract.” 


In the absence of a stipulation giving to the lien creditor who is made a bene- 
ficiary-payee higher rights than the insured owner, the former’s right is a derivative 
one. The policy insures the owner against loss of or damage to his building by 
fire, and it is provided, by a tripartite agreement, that the amount of his loss shall 
be paid to his lien creditor to the extent of the latter’s interest as such; in other 
words, the owner has the right, as Mr. Justice Simpson says in First Nat. Bank of 
Glen Campbell v. Burnside Nat. Bank, 314 Pa. 536, at page 539, 172 A. 641, to have 
his property insured by a policy making the insurance money payable to his creditor ; 
and it follows that, when he does so, the creditor takes through him, and recovers 
on the policy in the right of the insured owner—only what the owner could himself 
have recovered had the policy not been made so payable, unless the insurer has 
agreed that the creditor shall have a greater right. 

[8, 9] It may, however, be stipulated (and it is a common practice to do so) 
that the interest of a mortgagee in the insurance shall not be affected by any acts 
of the insured owner which would prevent the latter from recovering; and in such 
case the stipulation so made in the encumbrancer’s favor may be said to have, and 
has in the cases been characterized as having, operation to some extent as a separate 
and independent contract’of insurance. Beaver Falls B. & L. Ass’n vy. Insurance 
Co., 101 Pa. Super. 109, 113; Knights of Joseph B. & L. Ass’n v. Insurance Co., 
660 Pa. Super. 90, 94: Keed v. St. Paul Fire & Marine Insurance Co., 67 Pa. Super. 
110. In the present case, the bank claimed to have such an independent contract, 
and promise to pay, in its favor, by virtue of a provision, printed on the last page 
of the policy, that “this insurance as to the interest of the mortgagee (or trustee) 
therein, shall not be invalidated by any act or neglect of the mortgagor or owner 
of the within described property.” On its face, and according to the legal mean- 
ing, force and effect of its words, this stipulation, according to the opinion of Judge 
Keller in Clarke & Cohen v. Real, to use of Stroudsburg National Bank, 105 Pa. 
Super. 102, 159 A. 454, does not apply to a creditor who does not have a mortgage. 
In that case the amount payable after a fire on a policy of fire insurance, covering 
both a building and personal property, was paid into court by the insurance com- 
pany (it being claimed by different persons), and the claimants were ordered to 
interplead. The lower court decided that the bank was entitled to the entire pro- 
ceeds of the policy under a standard mortgage clause. One of the three reasons 
given by Judge Keller (105 Pa. Super. 102, at pages 114, 115, 159 A. 454, 459) for 
holding that decision erroneous was as follows: 

“Third. It was developed in the depositions taken by the petitioners for the 

e to strike off the issue that Stroudsburg National Bank was not a mortgagee at 
that it held no mortgage against the insured premises, but was only a judg- 
ment creditor. The standard mortgagee clause is not applicable to judgment or lien 
creditors, apart from mortgage liens or deeds of trust similar to and partaking of 
the nature of a mortgage. Again this is apparent from the very language of the 
clause, from the provision of the Act of Assembly which permits the insertion ot 
the clause in the policy (Act of [May 17] 1921, [P. L. 682,] p. 737), and from the 
decisions ahove referred to. The insurance company no more estops itself by 
attaching such a clause in favor of an alleged mortgagee than it does by issuing a 
policy in the name of an alleged owner. It is not bound to inquire whether the 
creditor is really a mortgagee. It may accept the situation as presented to it when 
application is made for the insurance. The use of the word ‘trustee’ in the 
mortgagee clause does not effect a different result. A judgment creditor does not 
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secure the benefits of the independent contract of insurance created by the mort- 
gagee clause by calling himself a trustee. The word ‘trustee,’ which appears in 
parenthesis in the clause, refers to the trustee under a deed of trust similar to and 
of the nature of a mortgage.” 

The case just quoted from was followed by the trial judge in holding that the 
stipulation relied on by plaintiff applied and operated, on its face, only in favor of 
a mortgagee, not in favor of a judgment creditor. To meet this situation, the plain- 
tiff undertook to show that it was the understanding and intention of the parties 
that the bank was to be protected in the same way and to the same extent, and was 
to occupy the same position with reference to acts of the insured owner, as if it held 
a mortgage, or as if there were embraced in the policy a clause exempting it, as a 
judgment creditor to whom the loss was made payable, from the effect of any acts 
of the owner, and that the failure of the policy so to stipulate explicity was the 
result of accident or mistake or misapprehension. 

The only witness whose testimony went to this extent was Mr. Rush, the cash- 
ier. When the policy as written was delivered to the bank, Rush object to it because 
the sitpulation making the loss payable to the hank was not in the same form as the 
“loss payable” clause which had been embraced in prior policies, and he had a dis- 
cussion with the insurance agent, Brady, regarding this matter. Rush testified that 
Brady told him that the policy, as it was, would give the bank protection for its 
judgment liens equivalent to a mortgage protection (i. e., the same protection that 
the standard mortgagee clause would give to the holder of a mortgage), and that, 
induced by this representation to do so, he (Rush) then accepted the policy. Brady, 
the company’s agent, flatly contradicted Rush, saying that what he told Ruch was 
that the bank’s judgments would be protected by the policy—that the bank would 
have the same protection that it had had before, under the “loss payable” clauses in 
prior policies; and did not say that the policy would make the bank’s position any 
stronger, or give to it anything more in the way of protection than it had had on 
the policy for the previous year (which did not contain a provision exempting the 
bank from being affected by acts of the owner). The other two witnesses who 
testified concerning this interview, Miss Matheson and Mr. Hott, both 
employees of the bank, did not corroborate Rush. Miss Matheson said that Brady’s 
statement was that the judgment liens would be protected by the policy; and this 
was the whole substance of what she testified to. Hott te stified that Rush asked 
Brady whether under this policy the bank would have the same protection as it had 
heen having under policies in different forms, and whether it would protect the 
judgment liens, and that Brady replied that the judgments would be protected, what 
the witness understood him to say heing that it would get “the same protection.” 

Taking the view that the testimony on the subject was, as a whole, insufficient 
as matter of law, to reform the policy by importing into it (as having been omitted 
therefrom by mistake, or as having been intended to be a part of the policy con- 
tract) a provision that the bank, in the character of judgment creditor, should be 
unaffected by anything the owner might do, the trial judge did not submit this 
testimony to the jury. 

The plaintiff argues that no reformation of the policy was necessary; that it 
was entitled to base a recovery upon the doctrine of estoppel, without any refor- 
mation. 

The argument so made appears to us to confuse together two different things 
(a) The case of a condition introduced into the policy, as written by the insurer, 
which would operate in favor of the company by wether yea or rather destroying, its 
liability; and (b) a case where a provision is alleged to have been intended to 
operate in the plaintiff’s favor by enlarging the defendants liability. 

rhe first-mentioned case is presented by the fact that the company wrote into 
this policy the express provisions that loss should be payable to it “as First Mort- 
gagee,” thus making it a condition that pl: inti ff must, to be entitled to recover, have 
a mortgage—a condition which the company’s agent knew at the time to be incon 
sistent with the facts, and which, if allowed to be enforced, would entirely frustrate 
the conceded purpose of the parties to the contract to cause the bank to have the 
benefit of insurange protection for its then existing interest as a judgment lien 
creditor. The rule applicable to such a situation has already been stated in this 
pinion, under head 2, where cases laying it down are cited. Speaking of those 
cases, this court in Sidle v. Ins. Association, No. 250 November Term, 1931, said 
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that they “do not put [that _ upon the ground of reformation; they rest it 
upon the doctrine of estoppel, laying down the rule, specifically for insurance com- 
panies and as a part of insurance law, that such companies shall not be allowed ta 
set up, as a defense, breach of a condition which they have inserted in a policy, and 
which they knew at the time did not fit the facts of the case and could not possibly 
be complied with.” This rule the trial judge applied, by instructing the jury that 
the defendant was estopped from setting up a breach of the condition, not in 
accordance with the facts and erroneously inserted in the policy, that the bank must 
have a mortgage, and gave instructions that the plaintiff would be entitled to 
recover unless some other defense should be shown. 

But, the defense that the policy was invalidated by Lombardo’s burning the 
building, having been set up, and the plaintiff having sought to meet this defense 
by showing that it was the understanding that the plaintiff should not be affected 
by such an act, the second situation, mentioned above under ‘ ‘(b),” ‘arose. The 
stipulation, in another part of the policy, that a mortgagee, to whom loss may 
have been made payable, should not be affected by any act of the insured mortgagor 
or owner, was not a stipulation to operate for the defendant’s benefit. Not only 
was it not a stipulation that would have the effect of frustrating the entire pur- 
pose of the arrangement, but it was for the sole benefit of the mortgagee, and no 
question of estopping the insurer from setting it up could arise. It was the plain- 
tiff who was setting this provision up and seeking to benefit by it: and when an 
endeavor was made to show an understanding, and a representation by Brady, that 
the plaintiff should and would, notwithstanding the fact that it was only a judgment 
creditor, have the same rights the language of this stipulation would give to it, 
were it a mortgagee (in other words, that by a mistake a mortgagee’s interest was 
mentioned, when what should have been named was the interest of a judgment 
creditor), this seems to us to be an attempt to reform the contract, so as to take the 
case out of the rule laid down in the Clarke & Cohen Case, 105 Pa. Super. 102, 
159 A. 454. 

[t is argued further that although but one witness (Rush) testified to the under- 
standing and representation alleged by the plaintiff, circumstances appear equivalent 
to another witness. We do not see this. Not only is it not shown that the bank 
had applied for a stipulation giving it insurance protection that would be independent 
of and unaffected by anything that the owner might do, but the testimony shows 
very clearly that the bank had not been expecting to that extent, or any protection 
greater than the policy of the preceding year had given it. But independently of 
this argument, the weight of the entire testimony on the subject was to the clear 
effect that the understanding and representation were, merely, that the bank would 
have the same rights which it had had under the policy for the preceding vear, 
when there was a simple “loss payable” claim without any stipulation relieving it 
from the effect of acts of the insured owner; and the testimony clearly did not 
come up to the standard of being sufficient to establish by clear, precise, and 
indubitable evidence the understanding and representation which Mr. Rush says 
led him to accept the policy. 

We are not convinced that the court erred in withdrawing this testimony from 
the jury, and in submitting the question whether the building was intentionally and 
willfully burned by Lombardo, the insured. 

[10, 11] What has been said above sufficiently covers, we think, every reason 
assigned in the plaintiff's motions for judgment n. o. v. and for new trial, except 
the fourth reason given in the later motion, viz., that “the court erred in declining 
to charge on the question of subrogation.” The jury, as we see it, had nothing ‘o 
do with the question of subrogating the defendant to the plaintiff’s right of lien 
against Lombardo’s property, or to any right of action against him for burning 
the property; any question of that kind would be premature now, but may be 
raised later on, if the plaintiff recovers a judgment against the insurance company 
and such judgment is paid. Subrogation cannot be demanded in advance of the 
actual discharge of the liability out of which it grows, and until payment eer 
has been made in full, “subrogation cannot take place upon any terms whatever.” 
Forest Oil Co.’s Appeals, 118 Pa. 128, 12 A. 442, 443, 4 Am. St. Rep. 584; Insur- 
ance Co. v. Fidelity Title & Trust Co., 123 Pa. 523, 525, 16 A. 791, 2 L. R. A. 586, 
10 Am. St. Rep. 546; and other cases cited in Community S. and L. Co. v. Ham 


ilton, 5 Wash. Co. Rep. 95, 97, 98. In the last mentioned case we said: “It is the 
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actual payment of the creditor (or an unconditional tender which is the equivalent 
thereof) that raises the equity of subrogation, and until such payment or tender 
the Court will make no decree interfering with him.” And the policy clause relai- 
ing to subrogation is in accordance with this rule, for it provides therefore only 
“to the extent that payment [for loss or damage] is made by. this Company.” 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

D. M. McCloskey, of Charleroi, and Burnside, Moninger & Burnside, of Wash- 
ington, Pa., for appellant. 

Hughes, McAlister & Zelt, of Washington, Pa., H. Russell Stahlman, of 
Charleroi, and D. I. McAlister, of Washington, Pa., for appellee. 

Per Curiam. 

[12, 13] The material issues involved in this case are all satisfactorily disposed 
of in the clear and convincing opinion of President Judge Brownson of the court 
below. It is not necessary to add to it beyond citing, as additional authority, the 
cases of Banco Commercial De Puerto Rico v. Royal Exchange Assurance Corp., 
71 F.(2d) 933 (C. C. A. Ist Circuit), and Overholt v. Reliance Ins. Co. (Pa. Sup.) 
179 A. 554, filed June 29, 1935, and calling attention to the fact that the standard 
form of fire insurance policy is prescribed by statute (Act May 17, 1921, P. L. 
682, 732, 733, §§ 522, 523 [40 PS §§ 657, 658]), and does not authorize a clause or 
rider to a policy insuring an owner of property, giving to his judgment creditor an 
independent contract of insurance unaffected by the fraudulent acts of the insured 
owner, such as is expressly allowed to a mortgagee or a trustee under a deed of 
trust in the nature of a mortgage; and no form other than the standard form may 
be used in this state (Act May 17, 1921, supra, section 524, p. 739 [see 40 PS $ 
659]), without the previous approval of the insurance commissioner (Act June 23, 
1931, P. L. 904, p. 910, § 524 [40 PS § 659]; p. 913, § 354 [40 PS § 477b]); and, 
further, that there is no evidence at all in this case which would warrant a finding 
by a jury that the plaintiff bank ever contemplated obtaining a separate policy 
insuring its own special interest as a judgment creditor, or changing its security 
from a judgment to a mortgage, and was dissuaded from taking either of these 
steps by the acts or representations of defendant’s agent. Had there been such 
evidence a different question would be presented. 

With this/additional comment, the judgment of the lower court is affirmed on 
Judge Brownson’s opinion. 


SWERLING v. CONNECTICUT FIRE INS. CO. 
SAME v. HOME INS. CO. 
Nos. 7598, 7599. 
Supreme Court of Rhode Island. July 23, 1935. 
180 Atlantic Reporter 343. 


INSURANCE. 

Fire caused by lighted cigarette on rug held “hostile fire” within policy insuring 
against direct loss by fire where fires from such source were not specifically excepted 
in policy, since locus of cigarette from ash tray to rug changed its character and 
made it a fire out of place. 

“Hostile fire’ is defined as one which becomes uncontrollable or breaks 

out from where it was intended to be and becomes hostile element. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

Actions by David Swerling against the Connecticut Fire Insurance Company 
and against the Home Insurance Company. Cases certified to the Supreme Court 
on agreed statement of facts. 

Papers in each case certified and remanded to Superior Court, with directions. 

Edward F. McElroy and William I. Matzner, both of Providence, for plaintiff. 

Sherwood & Clifford, of Providence, for defendant. 

Conbon, Justice. 


These are civil actions pending in the superior court of this state for the 
counties of Providence and Bristol and being at issue on their merits, and the 
parties having filed in the clerk’s office of said court agreed statements of facts, 
said actions have been certified to this court in accordance with the provisions of 
section 4, chapter 348, General Laws 1923. 

The question of law raised by the agreed statements of facts involves the 





178 The Insurance Law Journal, Vol. 86 | Jan., 1936 


damage done to a rug by a lighted cigarette, which rug is part of a lot of household 
personal property belonging to the plaintiff and insured under two policies of fire 
insurance. The specific question raised is whether a lighted cigarette lying on a 
rug directly beneath an ash tray or smoking stand, so-called, is a fire within the 
meaning of that term as used in the standard fire insurance policy of the state of 
Rhode Island. 

The policies issued to this plaintiff were in standard form and insured him 
against “all direct loss or damage by fire, except as hereinafter provided.” Damage 
done by a lighted cigarette is not expressly excepted by any proviso in the policies. 
The parties are agreed that while said policies were in full force and effect, the 
plaintiff observed the smouldering ashes of a lighted cigarette which were lying 
upon a rug and beneath a smoking stand or ash tray; that upon removing the ashes, 
it was found that the nap of the rug had been destroyed over an area of about one 
and one-half inches long and one-half inch wide. The total damage is $36. 

The defendants contend that this damage is not covered by the policies, and that 
the plaintiff must prove that his damage is the result of a fire separate and dis- 
tinct from the burning cigarette itself. On the contrary, the plaintiff says that the 
lighted cigarette was a hostile or unfriendly fire, and that damage to the rug from 
the fire in the cigarette is recoverable even without showing that there was a 
separate and distinct fire in the rug. 

The parties have been unable to find any case identical with the instant case 
decided by any court of last resort, and so it would appear that this is a matter of 
first impression. The defendants urge, however, that while the facts are novel, the 
case is clearly ruled by the principles laid down by this court in Solomon v. United 
States Fire Insurance Co. (1933) 53 R. I. 154, 165 A. 214. In that case a building 
was heated by an oil-burning furnace in the basement. The smoke pipe in the 
rear of the furnace connecting it with the chimney had fallen away from the 
furnace, permitting dense smoke and flame to issue therefrom. The fire was con- 
trolled by a thermostat on the first floor. When this was shut off, the fire in the 
furnace at once went out. There was no ignition of any part of the building or its 
contents. All the damage done was by smoke and soot. The court found that there 
was only one fire which was intentional and within the place where it was intended 
to be and held, therefore, that no recovery could be had for the damage resulting 
solely from that fire. 


The court applied the rule laid down in the leading English case of Austin v. 
Drew, 4 Camp. 360, where it was said, as there was no fire, except in the stove and 
the flue, as there ought to have been, and the loss was occasioned by heat, there 
could be no recovery. It was further said by Gibbs, C. J., in that case, that the fire 
was never excessive and always confined within its proper limits and that, had the 
fire been brought out of the flue and anything been burned, the insurance company 
would have been liable. This is the fundamental reason of that decision, and it has 
been generally followed by the courts of this country. The Meaning of Fire in an 
Insurance Policy, 24 Harvard Law Review, 119. 


We think the rule laid down in Austin v. Drew, supra, is the correct one, but 
the difficulty in the instant cases is to determine whether or not the facts of the 
cases are sufficiently analogous to bring them within the rule. All of the cases which 
have applied the doctrine of Austin v. Drew, supra, including our own case of 
Solomon v. United States Fire Insurance Co., supra, had to do with a fire in a 
furnace or some other receptacle intended for it. In the instant cases we have a 
special and peculiar fire, a lighted cigarette, not intended to be confined and 
burned in any fire-resisting container, such as a furnace, but to be burned and con- 
sumed while held by the person smoking it. To be used for the purpose for which 
it was lighted, the cigarette cannot be confined in any fire-resisting receptacle. Only 
if it is to be laid aside can it be placed in such a receptacle, and the commonly used 
container under such conditions is a smoking stand or ash tray. 


To bring themselves within the rule of Austin v. Drew and Solomon v. United 
States Fire Insurance Co., supra, the defendants say in their brief that: “In the 
Solomon Case the damage was caused by a fire intentionally lighted within the 
furnace; in the cases at bar the damage was caused by a fire intentionally lighted 
within the cigarette. In both instances we have a friendly fire. In other words, 
there is no evidence that any fire existed outside of the cigarette. All that appears 
is a charring or scorching of the rug resulting in the destruction of the nap.” 
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This argument will not stand analysis. It is not sufficient to say that the only 
fire was in the cigarette, and hence where it was intended to be. The cigarette was 
not the container of the fire. It was composed of tobacco and container, and both 
were burning. It was the fire itself. The whole cigarette was as much the matter 
to be consumed as the coal or oil in a furnace. A person desiring to smoke a 
cigarette lights one intending that both the tobacco and wrapper shall be consumed, 
or partly so, in the act of smoking. The fire can be confined at such a time only 
by holding of the cigarette under the physical control of the person himself. That 
is the only sense in which it can be said to be confined or contained. If while the 
cigarette is lighted the person desires to put it aside temporarily, or to discard it, 
he may put it in an ash tray or some other suitable receptacle. The burning 
cigarette is then confined in a place where it is intended to be. As long as the 
cigarette remains there, the fire in the cigarette is a friendly fire and, for any 
damage it might cause while in its proper place, there can be no recovery. But if 
through accident the cigarette gets on the floor and causes damage to a rug by 
charring or scorching it, the fire in the cigarette is no longer a friendly fire, but is a 
hostile one, because it is then in an improper place, and, therefore, is doing harm. 

We must, therefore, differentiate the instant cases from all those which have 
been decided in accordance with the doctrine laid down in Austin v. Drew, supra. In 
each of them, as in that case, a fire had been started in a proper place, such as a 
furnace or some other container, where it was performing a useful service, and the 
damage complained of was not caused by the fire getting out of its proper place. It 
was solely the result of some accidental cause which did not operate upon the fire 
itself but upon its consequence, like the smoke, soot, hot air, or heat which it pro- 
duced while remaining in its proper place. In the instant cases the accidental element 
operated upon the fire itself by causing the lighted cigarette to get upon the rug. 
Manifestly, in Austin v. Drew, supra, and the cases in accord therewith, the friendly 
fire, intentionally started or placed in a container and remaining in its proper 
place, was the only fire, and it was correctly held that there could be no recovery in 
the absence of proof of a second fire, which, though it may have been caused by 
the first fire, was otherwise independent of it. Out of those cases has come the 
doctrine that to establish liability for damage to property originating from a 
friendly or intentional fire, proof of a second fire is necessary. 


The defendants insist upon the application of this doctrine in the instant cases, 
and urge that, “in the absence of proof that the damage is caused by a fire other 
than that of a burning cigarette, there can be no recovery. In other words, the 
plaintiff must prove that his damage is the result of a fire separate and distinct from 
the burning cigarette itself.” We do not deny the soundness of the rule laid down in 
Austin v. Drew, supra, but we do not think the facts of the instant cases call for its 
application as urged upon us. Before applying the rule, we must first inquire 
whether the burning cigarette in its position on the rug beneath the smoking stand 
was in the place where it was intended to be, and was therefore a friendly fire. If 
not, then it was a hostile fire, and damage caused by it to the rug is recoverable 
under these policies. 


We think the facts here are somewhat similar to those in Cabbell v. Milwaukee 
Mechanics’ Insurance Co. (1924), 218 Mo. App. 31, 260 S. W. 490, 491, at least in the 
manner in which an original friendly fire became converted into a hostile fire. In 
that case live coals were ejected upon the basement floor from a furnace by the 
explosion of a hot-water heating device. Damage from smoke, soot, and ashes 
permeating the house resulted, but nothing else was on fire outside the furnace, 
except the ejected coals. In holding the damage recoverable, the court said: “To 
constitute loss or damage by fire within the usual terms of a policy, there must be 
actual fire, and it—must be a hostile fire, that is, one which becomes uncontrollable 
or breaks out from where it was intended to be, and becomes a hostile element, and 
where there is such a fire, recovery may be had for resulting losses or damages in 
regard to which there has been no actual ignition, such as a loss or damage caused 
by smoke and soot, or by heat. Where the fire is a friendly one, that is, one which 
is employed for the ordinary purpose of lighting, heating, or manufacturing, and is 
confined within its usual limits * * * it is not a fire within the usual terms of a 
policy and recovery cannot be had for loss or damage caused thereby, such as damage 
caused by * * * smoke or soot.’ 26 C. J. 340 (italics ours).” Thus the fire in 
the coals while in the furnace was a friendly fire but, by escaping from confinement 
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in the receptacle where they were intentionally ignited originally, they became a 
hostile fire. 

In the instant cases, the burning cigarette was unquestionably a friendly fire, 
originally. In some unknown manner it got upon the rug, probably by falling from 
the smoking stand or perhaps by being carelessly dropped there. In whatever mau- 
ner, unless by design of the assured, it got where it did not belong, it became a 
hostile fire, although it was the same burning cigarette that a moment before was a 
friendly fire. The change in the locus of the fire changed its character; it then 
became “a fire out of place,” so-called, and “a fire out of place” is a hostile fire. 
Collins v. Delaware Insurance Co. (1898) 9 Pa. Super. 576; Hartford Fire Insur- 
ance Co. v. Armstrong (1929) 219 Ala. 208, 122 So. 23, 24. In the latter case, the 
court, after reviewing the authorities on the point, said: “If, therefore, under this 
rule the smoke and soot were produced from a fire ‘out of place,’ it is no answer to 
a suit on the policy that it originated in a fire in the place fitted and intended for it. 
When being ‘out of place,’ it is a hostile fire, and damage suffered in consequence 
thereof is within the protection of the policy.” 

Thgs is the fundamental basis of the decision of the English court in Austin v. 
Drew, supra, as clearly appears from the following statement by Gibbs, C. J.: “Had 
the fire been brought out of the flue, and anything had been burnt, the Company 
would have been liable.” This was also the view of that case taken by Cushing, J., 
in Scripture v. Lowell Mutual Fire Ins. Co. (1852) 10 Cush. (Mass.) 356, 57 Am. 
Dec. 111, where he said: “If, in Austin v. Drew, the fire had been where it ought 
not to be, if, even with careless management, it had burned the building, and not- 
withstanding it was fire maintained only for the purpose of manufacture, then all 
the observations of the court go to show that, in this instance, as in that of the 
whaleship mentioned in Emerigon (1 Tr. de Ass. 436) the insurers would have been 
held to be liable for the loss.” 

This view has been held generally since then in America by those courts that 
have followed Austin v. Drew, supra, except in Wisconsin, O’Connor v. Queen Insur- 
ance Co., 140 Wis. 388, 122 N. W. 1038, 1122, 1123, 25 L. R. A. (N. S.) 501, 133 Am. 
St. Rep. 1081, 17 Ann. Cas. 1118, where the court adopted the view that, where a 
friendly fire became excessive, although it remained in place, it thereby became hos- 
tile, and damage caused by the excessive heat could be recovered under the policy 
without proof of a second fire. But Marshall, J., in a strong dissenting opinion in 
that case, disagreed with the majority, and stated the true basis of Austin v. Drew, 
supra, and cases following it, in the following words: “What is the basic theory of 
the cases cited in the court’s opinion? Though it seems not to have been kept 
clearly in view in every instance, is it not that, the term of the policy in question, 
‘direct loss or damage by fire,’ excludes fire so long as it is confined to its appro- 
priate place, as a stove or furnace, and contemplates fire as a producing cause exist- 
ing outside of any such place. It is, seemingly, conceded that those words do not 
mean a fire, so long as confined in its appropriate place. * * * It [Austin v. 
Drew, supra] did not go on the mere fact that the fire was a usual and so ‘a friendly 
fire,’ but upon the ground that the fire was in its proper place and all the results were 
mere incidents thereof, i. e. the proximate cause was the fire in the stove because 
there was no fire elsewhere.” 


It seems to us that this clearly states the ground of the English case, and that is 
the view this court took in Solomon v. United States Fire Insurance Co., supra. 
There, in denying liability, it was said, 53 R. I. 154, at page 159, 165 A. 214, 216: 
“The damage in the case at bar was caysed by one fire which was intentional and 
within the place where it was intended to be.” 


The article in Harvard Law Review, supra, sums the matter up in this way: 
“Tt is not material whether the fire which caused the injury was excessive or not 
excessive. The locus and origin of the fire, not its size, is the logical and proper 
test of its accidental character.” 

In the cases before us we have a burning cigarette on a rug causing damage to 
the rug by scorching or charring it. There is no claim that there was a second fire 
in the rug itself. The issue is simply whether the burning cigarette on the floor is 
an intentional fire in the place where it was intended to be. The origin of the fire 
is not in dispute, but the locus of it is. It becomes necessary to rule as a matter of 
law whether a fire in a burning cigarette on the rug, not intentionally placed there 
by the insured, is a fire in place or a fire out of place. It seems to us that there can 
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be only one reasonable answer to this question, and it is this, that under the circum- 
stances the burning cigarette on the rug was not a fire in a place where it was 
intended to be, and that, therefore, it was then a hostile fire, and the damage caused 
by it to the rug is recoverable under the policies. 

Our decision is for the plaintiff against the defendant the Connecticut Fire 
Insurance Company for $12, and for the plaintiff against the defendant the Home 
Insurance Company for $24. 

The papers in each case with our decision certified thereon are ordered sent 


back to the superior court, with direction to enter final judgment for the plaintiff in 
each case on the decision. 


SALLEY v. WESTERN MUT. FIRE INS. CO. No. 14130. 
Supreme Court of South Carolina. Aug. 14, 1935. 
181 Southeastern Reporter 74. 
2. INSURANCE. 


In action on fire policy, in which answer alleged that policy provided that 
there should be no additional insurance on premises, that policy would be void 
if hazard was increased of if property was vacant, that insured procured addi- 
tional insurance and that property was vacant when fire occurred held sufficient 
to permit introduction of testimony to prove that hazard had been increased. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

4. INSURANCE. 

In action on fire policy which provided that increase of hazard would void 
policy, question as to insured’s conduct of premises as nuisance and gambling 
place held not error, since gambling and parties and attendant drinking and 
smoking, if such was the case, would warrant conclusion that hazard was 
increased. 

(For other cases, see Insurance, Dec. Dig. § 654[1].) 

5. INSURANCE. 

In action on fire policy, in which answer alleged that it was condition of 
policy which influenced issuing of policy that premises would be occupied by 
owner, and that policy provided that increase of hazard would void policy, sub- 
mission of defense based on use of premises by tenant of owner veld! not error. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 

Appeal from Common Pleas Circuit Court of Orangeburg County; M. M. 
Mann, Judge. 

Action by S. Salley against the Western Mutual Fire Insurance Company. 
From a judgment for the defendant, the plaintiff appeals. 

Affirmed. 

See, also, 181 S. E. 72. 

A. J. Hydrick and T. B. Bryant, Jr., both of Orangeburg, for appellant. 

Lide & Felder, of Orangeburg, for respondent. 

BonHAM, Justice. , 

The appellant brought action to recover on a policy of insurance which 
covered the dwelling house of appellant, and which was destroyed by fire. 

The complaint alleged the corporate capacity of defendant and that it is 
engaged in insuring persons against loss and damage by fire to their real prop- 
erty; that it issued to plaintiff its policy whereby it insured the plaintiff against 
loss or damage by fire to his residence in the city of Orangeburg; that during 
the life of the contract of insurance the residence was destroyed by fire; that 
the defendant denies liability on the contract. F 

The answer admits the formal allegations of the camplaint and that it 
issued the policy mentioned in the complaint; that it is a provision of the 
policy that “this entire policy shall be void if the insured has concealed or mis- 
represented any material fact or circumstance concerning this insurance or the 
subject thereof”; that the insured concealed from defendant’s agent that there 
was then a mortgage on the premises insured, and misrepresented that there was 
no mortgage thereon; that this was a material fact and, if it had been known to 
and not concealed from defendant's agent, the defendant would not have issued 
the policy; that because of this concealment and misrepresentation the policy 
was void from the beginning; that it was a further provision of the policy that, 
“unless otherwise provided by agreement in writing added hereto this Company 
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shall not be liable for loss or damage occurring, (a) while the insured shall have 
zwny other contract of insurance, whether valid or not, on property covered in 
whole or in part by this policy. Or (b) while the hazard is increased by any 
ineans within the knowledge or control of the insured * * * ; or (f) while the 
described building, whether intended for occupancy by owner or tenant, is vacant 
or unoccupied beyond the period of ten (10) days”; that the insured had or 
procured other insurance on the property covered by this policy, without the 
knowledge or consent of this defendant, at the time this policy was issued or 
prior thereto; that it is designated in the policy that the dwelling house insured 
was occupied by the owner, but defendant has since learned that he did not 
occupy it at the time the policy was issued, nor at the time the house was burned; 
that the house had not been occupied by the owner for a period of more than 
ten days before the fire, which fact was unknown to defendant; that the premium 
charged for the issuance of the policy to plaintiff was calculated upon a rate 
based upon the occupancy of the dwelling house by the owner, and that this rate 
was based upon information and representations made to the defendant on behalf 
of the-owner, and the risk was accepted upon such representations and would 
not have been so accepted if such representations had not been made; that 
plaintiff has not paid the premium on said policy. The plaintiff was given notice 
in the answer to produce the policy sued on, and the policy in Lumbermen’s 
Mutual Insurance Company of Mansfield, Ohio, in which company defendant 
is informed the plaintiff had insurance covering the property insured under the 
policy issued by defendant. 

The case was tried by Judge Mann with a jury, and the jury rendered a verdict 
in favor of the defendant. 

The case is unique in that there was no motion for nonsuit, nor for directed 
verdict by either party, nor for new trial by the plaintiff. 

The appeal by plaintiff is laid in nine exceptions which charge error in the 
admission of certain testimony, and in the charge. Counsel for appellant have 
grouped the questions to be considered under five heads, and we will consider them 
in that order. 

[1] I. “Was it error to admit secondary evidence of the contents of the policy 
of the Lumbermen’s Mutual Insurance Co. under the facts before the Court?” 
Exception 1. 

If there was error in the admission of this testimony of A. F. Harrison, it was 
harmless. The purpose of its introduction was to show that plaintiff had other 
isurance on the property covered by the policy issued by defendant. Although 
defendant had set up this defense, it was no longer necessary for it to offer evi- 
dence in support of it. The plaintiff had admitted on his examination in chief that, 
“the Lumbermen’s Mutual paid its policy to me and the estate of T. B. Bryant the 
latter part of January 1933.” There is no dispute of the fact that the Lumbermen’s 
Mutual Insurance Company paid to the plaintiff and the estate of T. B. Bryant the 
amount of the policy which it had on the burned house, in accordance with its con- 
ditions. The policy sued on was issued December 5, 1932, and the fire occurred 
three or four days thereafter. It is plain that the other policy was already on the 
house. The action of this company in settling was evidence of its understanding of 
its liability in reference to the insurance in both companies. The testimony of Mr. 
Harrison, the adjuster, wrought no harm to the appellant. 

[2, 3] II. “Was it error for the Court to submit to the jury the affirmative 
defense of forfeiture occasioned by increase of hazard predicated upon a violation 
of condition (b) in the policy, ‘while the hazard is increased by any means within 
the control or knowledge of the insured,’ or upon any other provision thereof, as 
such defense was not pleaded?” Exceptions 2, 3, 4, 5, and 6. 

These exceptions must be based upon a misconstruction of the answer. Para- 
graph 3 thereof specifically pleads that it is a condition of the policy that there shall 
be no additional insurance-on the property without the written consent of the com- 
pany; that the policy will be void if the hazard is increased by any means within the 
control or knowledge of the insured, or if the property is vacant or unoccupied 
beyond a period of ten days; the paragraph further sets forth that plaintiff did pro- 
cure further insurance without the knowledge or consent of the company; that it 
was designated in the policy that the house was to be occupied by the owner; and 
that it was not so occupied, and that such fact was not known to the defendant, and 
that the dwelling house had not been occupied by the owner or a tenant for a period 
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of ten days before the fire. It is alleged in paragraph 2 of the answer that the plain- 
tiff had concealed from defendant that there was a mortgage on the insured prem- 
ises. Surely these allegations sufficiently plead facts which permit the introduction 
of testimony to prove that the hazard had been increased. It is not necessary to 
argue that placing a mortgage on insured property increases the hazard; nor is it 
necessary to argue that placing additional insurance upon the insured property, con- 
trary to the express provisions of the policy, increases the hazard; it is a reasonable 
deduction that a dwelling house occupied by the owner is more closely protected and 
is less liable to damage or loss than that in the occupancy of tenants, or in the 
occupancy of trespassers, or that which is left vacant. Appellant contends that no 
facts are pleaded to show increased hazard. It is the settled rule in this jurisdiction 
that one is not required to plead evidentiary matter. The plaintiff made no motion 
to require the defendant to make its answer more definite and certain, as he could 
have done if he desired more complete allegations. He may not now complain. 
These exceptions are overruled. 

[4] III. “Was it error to admit the testimony of Chief of Police Kirkland and 
Haynesworth Salley as to the conduct of the premises as a nuisance and gambling 
place?” Exceptions 8 and 10. 

Appellant surely has no ground of complaint of the testimony of Chief of Police 
Kirkland. He did not testify that the place was reported to him as a gambling 
place. He distinctly said: “Not as a gambling joint. * * * I hada report on the 
place about noise. They were pitching parties. The boys were carrying on. The 
neighbors asked me to put men there to watch it and try to find out what was going 
= there. It appeared to me they were keeping the neighbors awake and having late 
ours.” 

Haynesworth Salley was the witness of plaintiff. On cross-examination he was 
asked whether he knew that the house was used as a place for gambling. He 
answered emphatically, “It was not.” 

The error alleged by these two exceptions is “that the answer did not allege that 
the hazard was increased on account of the house being occupied as a gambling 
resort, and even had it been so alleged, the contract does not provide that to so use 
the house would be such a breach of its terms as would cause the insured to forfeit 
his rights thereunder.” 

The allegations of the answer in regard to the increase of hazard were suffi- 
ciently definite, as we have held, to warrant the allowance of the questions to be 
asked to which objection was made. It is a pretty safe conjecture that if the boys 
were pitching parties and gambling, they were also smoking and drinking, and this 
would warrant a jury in concluding that there was an increase of hazard. The 
plaintiff suffered no damage by the action of the court in allowing the questions 
asked because the testimony of the two witnesses went to show that the place was 
not used as a gambling resort. These exceptions are overruled. 

[5] IV. “Was it error for the Court to submit to the jury a defense based on 
the use of the premises by a tenant of the owner?” Exception 7. _ 

It was clearly competent to submit the defense to the jury, in view of the pro- 
visions of the policy, which were duly pleaded, relating to the increase of hazard, 
and that it was a condition of the policy which influenced the issuing of the policy, 
that the premises would be occupied by the owner. | ; . ; 

[6] V. “Was it error for the Court to characterize waiver as ‘a trick to catch 
one napping’?” Exception 9. 

In charging the law of waiver, the court said: “Waiver is defined to be the 
intentional relinquishment of a known right. Chief Justice Watts once tersely put 
it that sometimes it was a trick to catch one napping.” ; ; 

His honor then went on in a clear and full charge to make plain to the jury the 
law of waiver. It is not reasonable to conclude that the pleasantry which he injected 
by quoting a remark of Judge Watts could,have misled an intelligent jury ; especially 
in view of the clear exposition of the law of waiver which followed. The exception 
cannot be sustained. 


[7] Plaintiff has appealed from the order of Judge Mann which settled the case 
for appeal. The allegation of error is that the court should not have required 
plaintiff to print the testimony other than excerpts from that of the witnesses 
Haynesworth Salley, Harrison, and Kirkland, as none of the exceptions raise any 
issue of fact; and certainly it was error to require it to be incorporated in question 
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and answer form. We have carefully read the testimony in the record and are 
satisfied the order settling the case was wisely granted. 
All exceptions are overruled and the judgment of the lower court is affirmed. 
Stabler, C. J., and Carter, Baker, and Fishburne, JJ., concur. 


FRISKE v. INTERSTATE COMMERCIAL MUT. INS. CO. No. 7669. 
Supreme Court of South Dakota. Aug. 5, 1955. 
262 Northwestern Reporter 204. 
1. INSURANCE. 


In action on fire policy, evidence held sufficient to warrant instruction on whether 
insurer waived provision in policy protecting it from liability if insured property 
was encumbered. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

2. INSURANCE. 

Proof of loss as required by fire policy held waived, where insured notified 
insurer of the loss immediately after fire and corresponded with insurer for some 
time regarding settlement and no objection by insurer to insured’s failure to make 
proof was made until after time allowed for making proof had expired (Rev. Code. 
1919, § 1447). 

(For other cases, see Insurance, Dec. Dig. § 561.) 

4. INSURANCE. 

In action on fire policy, burden of proving contention that insured failed to 
comply with inventory iron-safe clause held on insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

Appeal from Circuit Court, Campbell County; J. H. Bottum, Judge. 

Action by J. D. Friske against Interstate Commercial Mutual Insurance Com- 
pany, a corporation. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

L. E. Waggoner, of Sioux Falls, and H. E. Mundt, of Mound City, for appel- 
lant. 
Theo. J. P. Giedt, of Eureka, and J. M. Berry, of Ipswich, for respondent. 

Potty, Judge. 

This action was brought to recover on a policy of fire insurance. The execu- 
tion and delivery of the policy, and the destruction of the insured property by fire 
while the policy was in effect, are admitted by the defendant. 

In its answer the defendant alleges as a defense: First, that the subject of the 
insurance was personal property, which, at the time of the execution of the policy, 
was incumbered by a chattel mortgage; and, second, that plaintiff did not file a 
proof of loss as provided by the terms of the policy. These allegations are admitted 
by the plaintiff, but it is claimed that both of these provisions in the policy were 
waived by the defendant, and these questions of waiver are the only questions 
involved in the case. 

[1] The policy was issued on or about the 1st of October, 1931, and in regard to 
the chattel mortgages plaintiff testified that the insured property was situated in 
the town of Artas; that some two or three months prior to the issuance of the 
policy one V. H. Pomeroy visited plaintiff at Artas and solicited fire insurance for 
defendant company, on plaintiff’s blacksmith tools and stock, and on his household 
goods; that said Pomeroy looked over the blacksmith shop and contents, and also 
his residence and contents; that he told Pomeroy that his property was encumbered 
by two chattel mortgages, and that he would not take any insurance until he had paid 
off these mortgages. That he told Pomeroy that he would take some insurance 
when he was ready, and that he would take it from either Pomeroy or Fritz Forseth; 
that he had promised Forseth. About two months after this conversation (Septem- 
ber 16, 1931) plaintiff wrote Forseth at*Aberdeen that he would like to have his 
blacksmith shop and his household goods insured for about 75 per cent. of their 
value. This was followed by two other letters of the same tenure written on the 
21st and 24th of September. In neither of these letters was any reference made to 
chattel mortgages. Whether these letters were forwarded to the home office of 
defendant, or whether Forseth or Pomeroy made out and sent in an application for 
the insurance, the record does not show; but in either event about the lst of October 
a policy was sent from the home office to Forseth or Pomeroy. The policy was 
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not to go into effect until it was countersigned by the local agent and the premium 
paid. On or shortly after said date, Pomeroy took the policy to Artas, where he 
saw plaintiff. After some talk with plaintiff he made some changes in the policy, 
countersigned the same, collected the premium, and delivered the policy to plaintiff. 
On this occasion and before Pomeroy signed or delivered the policy, plaintiff again 
called Pomeroy’s attention to the existing chattel mortgages; and that Pomeroy 
knew of the existence of the said chattel mortgages prior to and at the time of the 
payment of the premium and delivery of the policy is not disputed by the defendant. 
But defendant claims that Pomeroy was only a soliciting agent in the employ of 
Forseth, that the company was not bound by his knowledge, and that no waiver of 
the mortgage clause in the policy could be based on Pomeroy’s knowledge. 

Upon the question of agency the president of the defendant company testified 
that defendant had three agents, one of whom was Pomeroy, in the state of South 
Dakota; that Pomeroy held a certificate of employment from the defendant com- 
pany, and that he also held a license from the insurance department of this state; 
and that “he had authority to sign his name as agent on * * * the policy’; and 
Pomeroy’s authority to countersign and deliver policies and collect the premiums 
thereon is not questioned by the defendant in this case. 

Upon the question of the chattel mortgages, the court instructed the jury as 
follows: 

“Tf at the time the said policy was issued the said Pomeroy was aware of the 
fact that said property was incumbered by said mortgages and knew of the exist- 
ence of the same, and said policy was issued and delivered at a time and while the 
said Pomeroy knew that said property was so mortgaged and incumbered, the issu- 
ance of such policy while such knowledge existed would be a waiver of the right 
to defeat liability because of the said mortgages. In such case, the existence of 
such mortgages would be no defense in this action. 


“On the other hand, if the said Pomeroy did not at the time that said policy 
was issued know that said property was mortgaged, and such policy was issued 
without any knowledge on the part of Pomeroy that said property was so mortgaged, 
in such case the existence of the said mortgages would absolutely destroy the obliga- 
tions of the defendant to pay the said loss and your verdict would be for the 
defendant.” 


The giving of the foregoing instructions was fully warranted by the evidence in 
the case, and the verdict of the jury settles the question of waiver of the chattel 
mortgages in favor of the plaintiff. See Harding v. Norwich Union Fire Ins. Soc., 
10 S. D. 64, 71 N. W. 755. 


[2] Upon the question of the service of proof of loss the evidence shows that 
the fire occurred on the 7th day of September, 1932. Defendant was notified of the 
fire immediately and referred the matter to Main & Baker, an adjustment company 
of Sioux Falls, for adjustment. A representative of Main & Baker inspected the 
premises and pronounced plaintiff’s loss “a total loss,” and so reported to defendant 
within five days after the occurrence of the fire. Shortly thereafter plaintiff wrote 
defendant asking when settlement would be made. To this letter plaintiff received 
no reply. Shortly thereafter he wrote defendant again repeating the inquiry and 
to this letter he received no reply. On October 7, 1932, plaintiff caused a letter to 
be written for him to the defendant in which he asked why he could not get an 
adjustment on the loss and asked the defendant to let him know what it intended 
to do. The defendant answered this letter by merely saying that plaintiff’s letter 
had been referred to Main & Baker, and on the 13th day of October plaintiff received 
a letter from Main & Baker, saying that the matter of plaintiff’s loss was being 
investigated by the State Fire Marshal, and that nothing could be done until the 
investigation was completed. In none of these letters from Main & Baker, or the 
defendant, was any mention made of proof of loss. On November 24, 1932, plain- 
tiff again wrote to the defendant notifying defendant that the Fire Marshal had 
informed him that the investigation had been completed and that defendant was at 
liberty to-make settlement. Again defendant wrote to plaintiff saying that his letter 
had been referred to Main & Baker. On December 12th plaintiff received a letter 
from Main & Baker objecting to the making of any settlement and calling plain- 
tiff’s attention to the chattel mortgage clause in the policy. 

No objection to making settlement because of plaintiff’s failure to serve proof 


of loss was made until the 12th day of December, 1932, some time after the time 
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allowed for making proof of loss had expired. It is plaintiff’s contention that by 
defendant’s failure to make settlement because no proof of loss had been served 
within the sixty days allowed for that purpose the defendant had waived the service 
of such proof. Section 1447, Rev. Code 1919, reads as follows: “Delay in the pres- 
entation to an insurer of notice or proof of loss is waived, if caused by any act of 
his, or if he omits to make objection promptly and specifically upon that ground.” 
Under the evidence defendant led the plaintiff to believe that proof of loss would 
not be required, and such proof of loss was clearly waived under the above-quoted 
statute. State v. Aitna Ins. Co., 58 S. D. 548, 237 N. W. 771; Alderman v. N. Y. 
Underwriters’ Ins. Co., 61 S. D. 284, 248 N. W. 261. 

[3] Appellant predicates error upon plaintiff’s failure to comply with the terms 
of what is known as the “Inventory Iron-Safe” clause. The policy contains this 
clause, but this question is not properly before the court. This clause is not alleged 
as a defense in appellant’s answer. The matter was called to the attention of the 
court during the trial, and the defendant requested and was given permission by the 
court to amend its answer so as to raise this question; but no such amendment was 
made. The matter was not submitted to the jury upon any instruction or requested 
instruction, nor any notice whatever taken of the matter. Moreover, it appears 
affirmatively in the court’s instructions that only the two issues, that presented by 
the chattel mortgage clause and the clause requiring the service of proof of loss, 
were submitted to the jury. 

[4] It will be noted that the “Inventory Iron-Safe” clause contained in the pol- 
icy, requires the taking of an inventory and the keeping of a set of books and these 
are to be kept “locked in a fireproof safe at night and at all times when the store 
mentioned in the within policy is not actually open for business.” This involves a 
question of fact, i. e. did the fire take place in the nighttime, or when the store was 
“not actually open for business”? The evidence shows that the fire occurred quite 
early in the morning, but it also shows without dispute that the store was open for 
business and that at least one customer had made a purchase in the store that morn- 
ing before the occurrence of the fire. The defendant had the burden of showing 
either that the fire took place in the night, or that the place was “not actually open 
for business at the time of the fire.’ The defendant failed to maintain this issue 
by any proof, and the jury would have been warranted in finding for the plaintiff 
on this issue had it been submitted to them. 

The judgment and order appealed from are affirmed. 

Warren, P. J., and Roberts and Rudolph, JJ., concur. 

Campbell, J., concurs in result. 


WESTERN ASSUR. CO. v. SECURITY TRUST CO. No. 9631. 
Court of Civil Appeals of Texas. San Antonio. June 19, 1935. 
Rehearing Denied July 17, 1935. 

84 Southwestern Reporter (2d) 756. 


INSURANCE. 

Recovery could not be had on fire policy in absence of showing to negative 
existence of facts bringing loss within exceptions from liability provided in policy, 
though insurer had paid debt of prior lienholder named as mortgagee in mortgage 
clause and had taken assignment of lien, since such payment did not constitute 
admission that fire was within coverage of policy where there was no privity 
between plaintiff and prior lienholder. 

(For other cases, see Insurance, Dec. Dig. § 639.) 


Error from District Court, Bexar County; Harry L. Howard, Judge. 

Action by the Security Trust Company against the Western Assurance Com- 
pany. To review a judgment for plaintiff, defendant brings error. 

Reversed and remanded. 

T. M. West, Nat L. Hardy, and Frank B. Buchanan, all of San Antonio, for 
plaintiff in error. 

Jesse I. Edwards and Marion A. Olson, both of San Antonio, for defendant in 
error. 

Bickett, Chief Justice. 

This is an appeal by Western Assurance Company from a judgment rendered 
against it for $321.29 in favor of C. F. Gibson, receiver of Security Trust Com- 
pany, upon a policy of fire insurance. 
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The policy was in the form of the “Texas Standard Fire Policy,” and con- 
tained the usual exceptions from general liability. There was neither pleading nor 
proof to negative the existence of facts that might bring the loss within the excep- 
tions. The judgment must therefore be reversed upon the ground of failure to 
make out a cause of action within the terms of liability under the policy. Boston 
Ins. Co. v. Fitzpatrick (Tex. Civ. App.) 75 S.W.(2d) 897, and cases there cited. 

The insurance company had paid to a prior lienholder, named as the mort- 
gagee in the mortgage clause attached to the policy, the amount of that lien- 
holder’s debt and had taken an assignment of its lien. There may have been var- 
ious considerations that prompted the payment to the prior lienholder. It cannot 
be implied from that payment having been made that the insurer admitted the fire 
to have been within the coverage of the policy. This case is distinguishable from 
New York Underwriters Insurance Co. v. Shanks (Tex. Civ. App.) 78 S.W.(2d) 
1026. In that case the appointment of appraisers for the adjustment of the loss 
with the claimant was held to be a recognition that the loss was within the terms 
of the policy. But in this case there has been no act of admission as between the 
insurer and defendant in error. There was no privity between defendant in error 
and the prior lienholder, to whom a payment was made, so as to constitute an 
admission available to defendant in error. 

As it is intimated in the briefs that the evidence upon a future trial may be 
different, other questions presented are not considered necessary to be discussed. 
The judgment of the district court is reversed, and the cause remanded. 


SUPERIOR FIRE INS. CO. OF PITTSBURGH, PA. v. ROBERTS. No. 11749. 
Court of Civil Appeals of Texas. Dallas. July 6, 1935. 
84 Southwestern Reporter (2d) 810. 
1. INSURANCE. 


Reformation of fire policy was not required before policy could be enforced, 
because of incorrect street number of house covered, where policy was issued on 
dwelling well known to issuing agent, house originally bore number recited in pol- 
icy which later was changed, and in writing renewal policy, agent used former 
number, and insured owned only the one house on street, and insurance was not 
sought on any other 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 

2. INSURANCE. ; 

Fire insurer held liable for full amount of policy where house covered was 
totally destroyed, notwithstanding supplemental finding that house was of less 
value, where excessive insurance did not result from fraud, accident, or mistake, 
and agent issuing policy was familiar with property ,(Rev. St. 1925, art. 4929). 

(For other cases, see Insurance, Dec. Dig. § .) 

3. INSURANCE. 


Where insurer’s general liability is limited by terms of policy, burden is on 
insured to both allege and prove that loss sustained comes within general liability 
assumed by insurer, and in addition that it does not come within any of excepted 
causes. 


(For other cases, see Insurance, Dec. Dig. § 645[1].) 
5. INSURANCE. 


Failure to allege that fire was not caused by excepted risk held not to preclude 
recovery on fire policy, where petition alleged’ catise of action and was not excepted 
to on ground that contract sued on was not sufficiently pleaded, and general demur- 
rer, which was not acted on, was waived. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 

7. INSURANCE. 


Failure to prove affirmatively that loss did not result from riot, order of civil 
authority, theft, neglect of insured to preserve property at or after fire, explosion 
or lightning, held not to preclude liability on fire policy, where insured was absent 
at time of fire, did not know of its existence until next day, house had been vacant 
a few days just preceding fire, and there was no evidence tending to connect 
insured or any particular person with incendiarism. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
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Error from District Court, Kaufman County; Thomas R. Bond, Judge. 

Suit by J. E. Roberts against the Superior Fire Insurance Company of Pitts- 
burgh, Pa. To review a judgment for plaintiff, defendant brings error. 

Affirmed. 

R. W. Mayo, of Dallas, and Bumpass & Killough, of Terrell, for plaintiff in 
error. 

Coon & Coon, of Terrell, for defendant in error. 

Looney, Justice. 

J. E. Roberts sued the Superior Fire Insurance Company on its fire policy 
covering a residence belonging to plaintiff situated in Terrell, Tex., which was 
destroyed by fire, and after proper proof of loss plaintiff’s claim was rejected by 
defendant, resulting in the institution of this suit. The case was tried without a 
jury, and the court filed findings and conclusions to the effect that, at the time of 
the fire, the policy was in full force and effect; that the house was referred to in 
the policy as 503 Warren avenue; that no residence existed at that number, but 
that the street number of the house destroyed was 705 Warren avenue; that pre- 
viously the house was numbered 503 but had been changed to 705. With reference 
to this matter, the court said: “I further find that plaintiff never, at any time before 
or since the issuance of the policy, owned any property or house of any kind on 
Warren Avenue, except the house that was burned, and I find that it was the 
intention of the plaintiff and O. O. Morris, the local agent who wrote the policy 
in question, that it should cover the house that was destroyed and that the placing 
of the house number in the policy as 503, which was the old number on the house 
that was destroyed, was a mistake.” The court found further that the loss was 
total, that at the time of the fire the policy was in full force and effect, constitut- 
ing a liquidated demand against defendant for the full amount thereof, and that 
after the fire plaintiff complied with all terms of the policy in giving notice and 
makin® proof of loss, demanded payment of defendant, which was refused; where- 
upon the court rendered the judgment from which this appeal was taken. 

[2] Defendant urges several assignments grouped around the idea that, because 
of the incorrect street number of the house recited in the policy, a serious question 
of misdescription was presented, requiring the reformation of the contract before 
it could be enforced, and, as this was not done, the court erred in rendering judg- 
ment for plaintiff. 

We find no merit in this contention. The policy was issued, not on a street 
number, but on a dwelling well known to defendant’s agent issuing the policy, in 
whose agency plaintiff had carried insurance on the house for seven or eight years. 
Originally, the house bore street number 503, which later was changed to 705, but 
in writing the renewal policy defendant’s local agent used the former number. 
Plaintiff owned only the one®house on Warren avenue; insurance was not sought 
or intended on any other; hence we overrule all assignments and propositions in 
respect to this phase of the case. 

[2] At the request of defendant, the court made a supplemental finding of 
fact, as follows: “Taking into consideration the sound value of the house insured 
in this case, the number of years it had been built, and deducting the wear and 
tear and depreciation therefrom, I find that at the time the house covered by this 
policy was destroyed by fire, its value was $400.00.” o 

Defendant seemingly contends that somehow this court should relieve it from 
the situation presented, in that “it would do violence to an elementary principle 
of equity and be against public interest to construe the valued policy law so as 
to permit a litigant to recover more than the value of the property destroyed.” 

As before stated, the evidence showed a total loss within the meaning of article 
4929, R. S. If the dwelling was excessively insured, that fact, so far as disclosed 
by the record, did not result either from fraud, accident, or mistake. Defendant’s 
agent, issuing the policy, was familiar with the property, having carried insurance 
thereon in his agency for seven or eight years. In this situation, no special occa- 
sion arose for plaintiff to offer evidence as to the value of the property. The sup- 
plemental finding of the court is based on the testimony of Mr. Fort, resident of 
Dallas, a professional adjuster in the employ of defendant and other insurance 
companies. He had no personal knowledge of the house, had never seen the prop- 
erty until after the fire, and the estimate he gave as to the cost of a new house 
was based upon an estimate furnished by another, from which the witness deducted 
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diately prior to the fire, and deducting therefrom $127.37, the value placed on the 
salvage, $400 remained, being his estimate of plaintiff’s loss. The evidence of this 
witness and the finding of the court based thereon are, in our opinion, immaterial, 
because foreign to any issue framed by the pleadings; hence must be disregarded. 
It is peculiarly within the power of an insurance company to prevent the issu- 
ance of excessive insurance, and if negligent in this respect: and policies excessive 
50 per cent. depreciation, leaving $527.37, the value he placed on the property imme- 
in amount are issued by local agents, it is entirely too late, after the happening of 
the calamity insured against, to say, in the absence of some equitable showing, that 
the property was insured for more than it should have been. The statute, article 
4929, R. S., answers such contention in the provision that: “A fire insurance policy, 
in case of a total loss by fire of property [real] insured, shall be held and con- 
sidered to be a liquidated demand against the company for the full amount of such 
policy.” We therefore overrule defendant’s- contention in respect to this matter. 


The contention is further made that the court erred in refusing to enter judg- 
ment for defendant, in that plaintiff failed to allege or prove that the fire destroy- 
ing the dwelling was caused by a risk covered by the policy, rather than by one 
of the excepted causes set out in the policy. The exceptions referred to are these: 
“This company shall not be liable for loss caused directly or indirectly by invasion, 
insurrection, riot, civil war or commotion, or military or usurped power, or by order 
of any civil authority; or by theft; or by neglect of the insured to use all reason- 
able means to save and preserve the property at and after a fire or when the prop- 
erty is endangered by a fire in neighboring premises; or (unless fire ensues and, in 
that event, for the damages by fire only) by explosion of any kind, or lightning ; 
but liability for direct damages by lightning may be assumed by specific agreement 
hereon.” 

[3] We think the correct doctrine on this subject was announced by the 
Supreme Court, in East Texas Fire Ins. Co. v. Dyches, 56 Tex. 565, 569, saying, 
among other things, that “those * * * conditions of the contract * * * in the nature 
of exceptions * * * are matters of defense, and were not required to be noticed or 
negatived in the nt also announced by Judge Key, for the Austin court, in 
Burlington Ins. Co. Rivers, 9 Tex. Civ. App. 177, 28 S. W. 453, holding, in an 
action on a fire anit having exceptions similar to those in the policy under con- 
sideration, that the petition need not allege that the loss did not result from an 
excepted cause. But a different doctrine was later announced, stated by Judge 
Alexander of the Waco court, in American Ins. Co. v. Maddox (Tex. Civ. App.) 
60 S.W.(2d) 1074, 1077, as follows : “However, the rule as recognized by our 
Supreme Court and enforced i in this state is that where the general liability of the 
insurer is thus limited by the terms of the policy, the burden is on the insured to 
both allege and prove that the loss sustained by him comes within the general lia- 
bility thus assumed by the insurer, and in addition that it does not come within 
any of the excepted causes. [Citing authorities.]” To the same effect, see opinion 
by Judge Martin of the Amarillo court, in Georgia Home Ins. Co. yv. Trice (Tex. 
Civ. App.) 70 S.W.(2d) 356. So, in our opinion, the case must be ruled by the 
doctrine announced in these later cases, but even then we find no occasion to 
reverse the judgment of the lower court. 


[4-7] Plaintiff’s petition alleged a cause of action, and was not excepted to on 
the ground that the contract sued upon was not sufficiently pleaded; and the gen- 
eral demurrer plead by defendant, not having been acted upon, was waived; so we 
are brought to the identical situation presented in Phoenix Ins. Co. v. Boren, 83 
Tex. 97, 18 S. W. 484, where the Supreme Court said that while the petition should 
have alleged that the fire was not the result of a cause for which the company had 
expressly refused to be liable, yet, as the defendant failed to call for action upon 
its demurrer, it waived the defect in the pleading. As the question of a defective 
pleading does not arise, we are brought to a consideration of the sufficiency of the 
evidence to sustain the judgment. As before shown, the policy provides that the 
company shall not be liable for a loss, caused directly or indirectly by an invasion, 
insurrection, civil war, or commotion, or military or usurped power. Plaintiff 
offered no affirmative proof that the loss did not result from either of these causes, 
but we think it absurd to say that any such proof was demanded, as this court 
judicially knows that no condition such as is mentioned in either exception existed 
in Terrell, on November 17, 1932, the date of the fire. The policy also provides 
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against liability for a loss caused by riot, order of any civil authority, theft, neg- 
lect of the insured to preserve the property, at and after the fire, explosion or 
lightning. No affirmative proof was offered that the loss did not result from either 
of these causes; yet the circumstances that indicate the probable cause of the fire 
forbid the conclusion, or even suspicion, that the loss was or could have been the 
result of either of these excepted causes. Plaintiff was absent at the time of the 
fire, did not know of its occurrence until next day; hence does not rest under sus- 
picion of having been negligent in preserving the property at or after the fire. 
The house had been vacant a few days just preceding the fire, which occurred 
between 1 and 2 o’clock in the morning, and on being discovered by those residing 
in the vicinity the alarm of fire was given. After the fire, the exterior walls bore 
evidence of having been saturated with oil; but there is no evidence tending in 
any way to connect plaintiff or any particular person with incendiarism, if it 
existed. However, the evidence does tend to show that the house had been used 
by tenants as a place to bootleg intoxicating liquors; plaintiff testified that he heard 
a rumor to that effect a short time before the last tenant moved, but there is no 
evidence that in any way connects plaintiff with bootlegging, or as having had 
knowledge of its existence, except the rumor, in regard to which he testified. If 
the property had been used as a bootlegging joint, as rumor indicated, such a sit- 
uation no doubt was offensive to many people, and it may be that in the midst of 
these circumstances “spontaneous combustion” originated. The evidence, we think, 
fully justified the conclusion of the trial court; therefore, its judgment is affirmed. 
Affirmed. 


HOME INS. CO. v. WILLIAMS. No. 13194. 
Court of Civil Appeals of Texas. Fort Worth. June 7, 1935. 
Rehearing Denied July 5, 1935. 
84 Southwestern Reporter (2d) 876. 

5. INSURANCE. 

In action on fire policy, evidence that insured property was totally destroyed 
held to establish liquidated demand in amount agreed to be paid under policy; hence 
no proof of loss was required (Rev. St. 1925, art. 4929). 


(For other cases, see Insurance, Dec. Dig. § 536.) 


Error from District Court, Denton County; B. W. Boyd, Judge. 

Suit by M. W. Williams against the Home Insurance Company. Judgment for 
plaintiff, and defendant brings error. 

Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 

Brent C. Jackson and W. C. Boyd, both of Denton, for defendant in error. 

Brown, Justice. 

Appellant issued and delivered to appellee a fire insurance policy covering his 
dwelling in Denton county, in the sum of $1,500. 

‘ Appellee brought suit upon such policy, after the destruction of his house by 
rc. 

Appellant sought a continuance because of the absence of three witnesses, sub- 
poenaed by it one week before the trial. Two of these witnesses were married 
women; the third is the husband of one of them. 

The officer in whose hands the writs were placed made his return showing that 
one of the married women lived in Potter county, Tex., and that the other witnesses 
lived in Dallas county, Tex. 

The motion for a continuance was overruled by the trial court, the order stating 
that, after hearing evidence thereon, the court finds that appellant did not use dili- 
gence in an effort to obtain the testimony. There is no statement of facts in the 
record showing what evidence was introduced on the issue. 

The case was tried to a jury and, upon the answers returned to the several 
special issues submitted, the jury found that the loss was total; that appellee fur- 
nished proof of loss; same was furnished within 91 days after the fire; that appellee 
ona burned nor procured his house to be burned; that no remnant of the house 
was leit. 


On this verdict the trial court rendered judgment for appellee for $1,500, with 
6 per cent. interest, the amount stated in the policy. 
The insurance carrier, Home Insurance Company, of New York, has appealed 





Fire] Home Ins. Co. v. Williams 191 


and presents three propositions, namely: (1) The court erred in overruling its appli- 
cation for a continuance; (2) that, plaintiff being an interested party and the only 
witness on the issue of loss, the court erred in submitting to the jury the question 
of whether a total loss occurred, since the form of such issue called for the jury 
to pass upon a question of law, or a mixed question of law and fact; (3) that, 
since the evidence discloses that the plaintiff made no proof of loss as is called for 
in the policy, the trial court erred in refusing defendant’s request for a peremptory 
instruction. 

[1] The granting or refusing of a motion for a continuance is largely within 
the discretion of the trial court. 

[2] There being no record of the evidence introduced before the trial court, on 
the hearing of the motion, we are unable to say that the trial court abused his dis- 
cretion, and hold that the findings made by the trial court must have been sustained 
by the evidence introduced. 

[3] Appellant had full information concerning the testimony of the three wit- 
nesses, in August, 1932, and knew, or should have known, that two of these wit- 
nesses were married women. Appellant could have learned, by the exercise of 
ordinary diligence, that all these witnesses lived outside of Denton county, and could 
have taken their depositions. The assignment of error is overruled. 

[4] The second proposition is multifarious, and does not present an intelligible 
proposition of law. Furthermore, there is no assignment of error to which it is 
germane. 

We would be warranted in refusing to consider the proposition. 

But, giving it consideration, we do not find an objection to the court’s charge in 
the _ None such having been made by appellant, all objections have been 
waived. 

The charge of the court, taken as a whole, is substantially correct. 

The jury having found the issues submitted favorably to appellee, the court 
properly entered judgment thereon. The assignment of error is overruled. 

[5] There is no merit in the third proposition. The undisputed evidence estab- 
lished the fact that the house was completely destroyed by the fire. The amount 
agreed to be paid under the policy became a liquidated demand. This is provided 
for by the statutory law of Texas, and the policy of insurance carries the statutory 
provision. Article 4929, R. C. S. No proof of loss was required. Texas Jur. vol. 
a par. 278; American Central Ins. Co. v. Terry (Tex. Com. App.) 26 S.W.(2d) 
162. 

The agent who wrote the insurance policy testified to having been given notice 
of the fire and loss, immediately after the fire. He further testified to the facts 
establishing that a proof of loss was actually furnished. The jury found that all 
this was done. No bill of exceptions appears in the record attacking the evidence 
offered on these two issues. The jury in two distinct issues found that the property 
insured was totally destroyed. A liquidated demand was established by the undis- 
puted evidence and these findings. 

No error appearing in the record, the judgment of the trial court is affirmed. 
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AUTOMOBILE 


TUBIZE CHATILLON CORPORATION v. WHITE TRANSP. CO. et al. 
No. —. 
District Court, D. Maryland. May 16, 1935. 
11 Federal Supplement 91. 
1. INSURANCE. 

In construing indorsement to policy insuring carrier against certain risks inci- 
dent to transportation of merchandise while on motor trucks of carrier, court couid 
look to parol testimony in so far as it furnished explanation for making of indorse- 
ment, at least from standpoint of insured; but it could not construe indorsement 
more broadly than fair import of its terms in connection with whole of policy, so 
far as insurer was concerned, where insurer had not been informed of circumstances 
of negotiations between insured and beneficiary of indorsement. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

2. INSURANCE. : 

Indorsement to policy insuring carrier against certain risks incident to transpor- 
tation of merchandise while on motor trucks of carrier, which extended coverage 
of policy to include carrier’s liability for merchandise of named shipper until mer- 
chandise reached its destination whether transported on insured trucks or not, held 
not to cover loss resulting from theft of merchandise while on loading platform of 
connecting carrier, in view of provisions of main policy, nature of other indorse- 
ments, and motivating reason for particular indorsement. 

(For other cases, see Insurance, Dec. Dig. § 420.) 

3. INSURANCE. 

In type of indemnity insurance called “liability contracts,” liability of insured 
determines enforceability, while in “indemnity contracts” policy is only enforceable 
when insured has sustained actual loss, as by paying judgment against him coming 
within scope of policy. 

(For other cases, see Insurance, Dec. Dig. § 512.) 

4. INSURANCE. 


Whether policy of indemnity insurance is a liability contract, or an indemnity 
contract, depends on intention of parties as shown by their contract. 

(For other cases, see Insurance, Dec. Dig. § 512.) 
5. INSURANCE. 


Policy insuring carrier against certain risks incident to transportation of mer- 
chandise while on motor trucks of carrier held to insure carrier against liability 
for loss, and not merely to indemnify carrier from actual loss resulting from estab- 
lishment of liability by judgment or payment thereof. 

(For other cases, see Insurance, Dec. Dig. § 512.) 

6. INSURANCE. 


“Happening of the loss,” as used in provision of policy insuring carrier against 
certain risks incident to transportation of merchandise while on motor trucks of 
carrier, which limited period for suit on policy to 12 months after happening of the 
loss, held, in view of similarity of policy and provision to that of fire policy, to refer 
to time when loss occurred rather than when liability was established by judgment, 
and hence to bar suit instituted more than year after theft of merchandise. 

(For other cases, see Insurance, Dec. Dig. § 622[3].) 

9. INSURANCE. 


Principle of law of contracts that suits thereon may ordinarily be brought only 
hy parties thereto, and that third person cannot sue for breach of contract to which 
he is a stranger unless he is in privity with parties and is therein given a direct 
interest, is applicable to most forms of insurance contracts. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

10. INSURANCE. 

Shipper sustaining loss through theft of merchandise while in transit held not 
entitled to sue directly insurer of carrier, upon policy insuring carrier against cer- 
tain risks incident to transportation of merchandise while on motor trucks of carrier, 





Auto. | Tubize Chatillon Corp. v. White Transp. Co. et al. 193 


in absence of any provision making loss payable to shipper or of any reference to 
particular shipper except for purpose of describing risks. 


(For other cases, see Insurance, Dec. Dig. § 624[1].) 


In Equity. Suit by the Tubize Chatillon Corporation against the White Trans- 
portation Company, in the hands of C. Edward Dawson, receiver, the Employers’ 
Fire Insurance Company, and another. On motion of the Employers’ Fire Insur- 
ance Company to dismiss the suit. 

Motion granted. 

John H. Skeen (of Emory, Beeuwkes, Skeen & Oppenheimer), of Baltimore, 
Md., for plaintiff. 

Francis Key Murray, of Baltimore, Md., for receiver. 

Roszel C. Thomsen, of Baltimore, Md., for Employers’ Fire Ins. Co. 

CueEsnvut, District Judge. 

This suit in equity is an aftermath of the suit at law in this court of Tubize 
Chatillon Corporation v. White Transportation Co., 6 F. Supp. 15. In the latter 
case the plaintiff (also the plaintiff here) on February 14, 1934, recovered a final 
judgment of $9,193.73 against the White Transportation Company, for the loss in 
transit of certain merchandise delivered by the plaintiff as shipper to the Transporta- 
tion Company, which was a common carrier of merchandise by motor truck. Shortly 
thereafter, on May 21, 1934, a receiver in equity was appointed by this court for the 
Transportation Company, the judgment not having been paid. 

The plaintiff’s merchandise was stolen in transit on or about April 20, 1932, at 
which time there was in force a contract of insurance between the defendant, the 
Employers’ Fire Insurance Company, and the White Transportation Company, cov- 
ering, according to the terms of the policy, liability of the Transportation Company 
as a common carrier for certain losses to merchandise as specified in the policy. 
Claim was made by the Transportation Company on the insurer on account of the 
loss but the latter denied liability. It does not appear from the bill of complaint 
that suit was brought on the policy either by the Transportation Company or its 
receiver; but the plaintiff, as owner of the said lost merchandise, has now brought 
this suit in equity against the Transportation Company and its receiver, and also 
against the insurer. The latter being a Massachusetts corporation, first appeared 
specially, objecting to the venue jurisdiction of this court but later withdrew that 
objection and has now filed a motion to dismiss the suit based on a number of 
separately stated grounds, the most important of which are as follows: (1) That 
the plaintiff had no such relation to the insurance policy as justifies it in maintaining 
the suit against the insurer; (2) that the suit is barred by the special contract period 
of limitations of one year after the loss, contained in the policy; and (3) that the 
policy does not cover the particular loss. It will be convenient to consider these 
defenses in their inverse order. 

[1, 2] 1. Construction of the policy: The policy is described as a “motor truck 
merchandise floater—truckmen’s form.” It seems to be a novel form of policy 
adapted to the nature of a comparatively new form of transportation, long distance 
carriage of merchandise by motor truck. The whole policy contract consists of 
three separate parts of which (1) the first is the main insurance contract which is 
followed (2) by certain printed conditions and (3) was modified from time to time 
by numerous separate endorsements added thereto. The various clauses and condi- 
tions of the policy seems to have been adopted in part from the ordinary standard 
fire policy and in part from the marine policy and in part from what is generally 
referred to as a liability policy. Counsel are not in agreement as to whether (1) 
the policy should be treated as insurance against actual loss to the insured or merely 
lability of the insured for loss and (2) whether the policy including a particular 
endorsement, covers the loss of plaintiff's merchandise in this case, or not; and (3) 
whether the suit now brought is barred by the special contract period of limitations, 
or not. They are also in disagreement as to whether the applicable law under the 
circumstances stated permits or precludes a suit on the policy at law or in equity by 
the plaintiff. The solution of these several questions depends very largely upon the 
proper construction to be placed on the policy contract as a whole, and the novelty 
of its form requires some detailed analysis of its provisions. 


The main policy contract follows somewhat the general form of the well-known 


standard fire insurance policy and is perhaps most like such a policy issued to a 
bailee to cover the latter’s legal liability for property entrusted to its care. Com- 
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pare Eberhard v. A®tna Ins. Co., 134 Misc. 386, 235 N. Y. S. 445. The policy, how- 
ever, also contains certain provisions or conditions which are somewhat similar to 
but not identical with provisions in a so-called “liability” policy, as typified by the 
automobile liability policy. It has also borrowed some provisions from the general 
marine policy although the latter are not important in the particular case. It is quite 
clear that the contract in the policy as originally written did not cover this particular 
loss, but it is contended that the original coverage of the policy was modified and 
extended by an endorsement dated February 29, 1932, in such a way as to cover the 
loss. The effect of the endorsement in this respect depends upon its construction 
which I think must be determined from a consideration of the original policy as a 
whole in the light of certain parol testimony which was given in the law suit by the 
plaintiff against the Transportation Company and which affords some explanation 
as to the making of the endorsement in question. The bill of complaint adopts by 
reference the pleadings and testimony in the law suit. 


Taking up now the form, structure and main provisions of the policy, we find 
that the Employers’ Fire Insurance Company insures the White Transportation Com- 
pany for the term of one year from August 13, 1931, to an amount not exceeding 
$72,000, “as respects goods and/or merchandise covered by this policy as against 
loss by reason of the perils specifically insured against, resulting from the liability 
imposed against the insured by law as a carrier and/or bailee and/or warehouse- 
man under tariff and/or bill of lading and/or shipping receipt issued by the assured.” 
As to coverage, it is provided that the policy covers general merchandise “while 
loaded for shipment on and/or in transit in or on the following described motor 
truck and/or trucks owned and operated by the assured within the limits of the 
United States and Canada.” The perils resulting in loss or damage which are insured 
against are specified as fire, collision, overturuing of motor trucks, certain perils of 
the sea, etc.; but not including loss by theft. The policy expressly excludes lia- 
bility for loss of certain classes of property and loss from certain causes such as 
those due to neglect of the assured or due to rough handling or poor packing, leak- 
age, etc., or by delay or water damage or breakage. None of these excepted perils 
are in point in this case. 

Among the conditions that must here be considered are the following. In the 
event of loss or damage, the assured was required to give immediate notice thereof 
in writing to the Company; and failure to file sworn proof of loss within ninety days 
from the date of loss invalidated the claim. It was provided that loss was to be 
paid within thirty days after the presentation and acceptance of proofs of interest 
and loss. And “no suit or action on this policy for the recovery of any claim shall 
be sustainable in any court of law or equity unless the assured shall have fully com- 
plied with all the requirements of this policy, nor unless commenced within twelve 
mouths next after the happening of the loss.” All these provisions are closely simi- 
lar to the conditions of the standard fire policy. The policy also contained the fol- 
lowing provision with regard to payment of loss: “The assured whenever requested 
shall aid in securing information and evidence and the attendance of witnesses and 
shall defend any action at law or in equity through such counsel as this Company 
may direct, but at this Company’s expense, the Company reserving the right however, 
to negotiate direct with the owner or owners or other claimants and any payment 
made to such owner or claimants of the amount agreed upon between them and this 
Company shall constitute settlement in full of any and all claims of the Assured 
against this Company with respect to the property insured. This Company also 
reserves the right to settle any claim or suit at its own cost at any time.” This 
clause is kindred to but not the same as somewhat similar clauses in liability policies. 
It will be noted that the obligation on the assured to defend suits for claims is not 
absolute but only if so requested by the insurer. In the instant case there was no 
such request, and the insurer denied liability, apparently promptly. Analyzing the 
coverage of the policy we find that it is against “(1) liability imposed upon the 
Assured by law as a carrier; (2) by reason of certain perils specifically insured 
against, not including theft, (3) for merchandise while loaded for shipment or in 
transit in certain motor trucks owned and operated by the Assured.” 

It appeared from the law suit in which the plaintiff recovered judgment against 
the Motor Truck Company that the plaintiff's merchandise was stolen, not while 
contained in a truck owned or operated by the assured (or by a connecting carrier), 
but while situated on a loading platform in Philadelphia, Pennsylvania, after car- 





Auto. | Tubize Chatillon Corp. v. White Transp. Co. et al. 195 


riage by the assured’s trucks from Richmond, Virginia, to Philadelphia and there 
delivered at the loading station to a connecting carrier for completion of the car- 
riage to destination at Bethlehem, Pennsylvania; and, as already stated, the policy 
as originally written by virtue of the provisions above recited, would not have 
covered the particular loss. Reliance is, however, placed on a subsequent endorse- 
ment which reads as follows: “It is hereby understood and agreed that this Com- 
pany’s liability shall be increased to not exceeding $20,000 on merchandise on any 
truck transporting merchandise for the Tubize Chatillon Corporation, superseding 
the limit granted on endorsement dated February 15th, 1932. This policy is also 
extended to cover the Assured’s legal liability for merchandise as defined above until 
such merchandise has reached its declared destination whether transported on the 
Assured’s trucks or not. It is a condition of this agreement, however, that right of 
subrogation against any party who may come into possession of such merchandise 
shall not be waived by the Assured. All other terms, conditions and warranties 
remaining unchanged.” 


It appeared from the testimony in the suit at law that the occasion for this 
endorsement on the policy arose in the following way. The Transportation Company 
solicited business from the Tubize Company and in the negotiations relating thereto 
it developed that the shipments of merchandise from the Hopewell, Virginia, plant of 
the Tubize Company would be carried by another truck line from Hopewell to Rich- 
mond and there transferred to trucks of the White Transportation Company and 
geuerally transported in trucks of the White Company to points in Pennsylvania 
and elsewhere; but that sometimes some parts of shipments might be transferred 
by the White Company to a connecting carrier at Philadelphia, and perhaps else- 
where. The Tubize Company thereupon inquired about the insurance carried by 
the White Company and made a general requirement that the insurance should 
cover throughout the whole journey so that loss would be covered whether during 
transportation by the White Company or its connecting carriers. Some time after 
the endorsement was made it appeared that the policy was inspected by a repre- 
sentative of the Tubize Company but no criticisms were submitted and no request 
was made that the loss with respect to the merchandise to the. Tubize Company 
should be made payable to it. There was no testimony in the law case and none in 
this case that the insurer was verbally informed of the circumstances of the negotia- 
tions between the Tubize Company and the White Company. In construing the 
endorsement we are, therefore, at liberty to look to the parol testimony insofar as it 
furnishes an explanation for the making of the endorsement, at least from the 
standpoint of the insured; but it is not proper to construe the endorsement more 
broadly than the fair import of its terms in connection with the whole of the policy, 
so far as the insurer is concerned. In the parol testimony there was nothing to 
indicate that the Tubize Company expressly required or had in mind the covering 
of the particular type of loss; nor that it insisted that the general policy should be 
changed in its scope and effect except insofar as this can be inferred to have occurred 
by virtue of the terms of the endorsement itself. The lack of greater concern by 
the Tubize Company as to the effect of the policy is possibly explained by the fact, 
as appeared at the hearing in this case, that the Tubize Company carried its own 
insurance on goods shipped by the White Company in the Insurance Company otf 
North America, and the latter has in fact advanced under a form of “loan receipt” 
the amount of the loss to the Tubize Company. This fact developed by reason of 
the defendant’s motion that the Insurance Company of North America should be 
made a party plaintiff in the case by reason of being really the party in interest. 
The motion was, however, not pressed and need not be acted on in view of the dis- 
position to be made of the case. 


The proper construction of the endorsement is not free from all doubts but 
considering all the circumstances I reach the conclusion that it did not cover the 
particular loss. Standing alone and without a careful examination of the whole of 
the policy contract including the main policy provision and other endorsements, and 
disregarding ‘the motivating reason for the particular endorsement, its language 
might be regarded as ambiguous and, under the usual federal rule construed so 
favorably to the assured as to cover the particular loss. But when the above con- 
siderations are included, as I think they must be, the dominant purpose of the 
endorsement is seen to be, not to make a radical change in the general coverage of 
the policy but to extend the insurance coverage to losses occurring while the mer- 
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chandise was in trucks of a connecting carrier as well as while in trucks owned and 
operated by the assured. 

There are numerous considerations which lead to this conclusion. In the first 
place, the main contract very carefully and precisely limits the coverage for loss on 
merchandise, “while loaded for shipment on and/or in transit in or on the following 
described motor trucks and/or trucks owned and operated by the Assured.” Several 
of the particular endorsements emphasize the limitation of coverage to merchandise 
in or on the trucks. Obviously this excluded liability for loss to merchandise while 
located on loading platforms and not in or on the trucks. Thus, endorsement No. 
26, dated March 10, 1932, in consideration of an additional premium extended the 
coverage of the policy, “against perils of fire and lightning only” while contained in 
or on the platform or loading station situated on the northeast corner of Fourth and 
Spring Streets, Philadelphia, Pennsylvania, to the amount not exceeding $1,000. 
Again, the policy in various places and in various ways limits the risk assumed to 
merchandise in or on trucks owned or operated by the assured. It was due to the 
fact that the agent of the Tubize Company learned that the White Transportation 
Company at times did not wholly carry the goods to destination in its own trucks 
but delivered some part of some shipments to a connecting carrier that led to the 
endorsement, and it is very significant that the language of the endorsement included 
the phrase “whether transported on the assured’s trucks or not”; and it will be noted 
that the endorsement also was extended to cover the assured’s legal liability for 
merchandise as defined above. And it is to be noted that the opening sentence of the 
endorsement increased the amount of liability “to not exceeding $20,000 ou mer- 
chandise on any truck transporting merchandise for the Tubize Chatillon Corpora- 
tion” —again emphasizing the limitation of liability to merchandise while in or on a 
truck. The purpose of the endorsement, therefore, seems to have been to extend 
the coverage to merchandise on the whole journey (“until such merchandise has 
reached its destination”) “whether transported on the assured’s trucks or not”; 
and thus to extend the coverage throughout the journey irrespective of whether the 
loss occurred in the assured’s trucks or in those of a connecting carrier. That is to 
say, as the original policy covered merchandise only while in trucks, it seems unrea- 
sonable to constfue the endorsement to extend it to loading platforms especially as 


we find that when this was intended by the insurer and the insured, a special endorse- 
ment to that effect was made. 





Again, and perhaps even more importantly, the original policy did not cover the 
risk of theft at all. An endorsement dated December 17, 1931, extended the cover- 
age to include theft of goods in certain trucks, under certain conditions, for which 
an additional premium was charged. This endorsement is not applicable here. 
There was no additional premium charge for the endorsement here relied on. The 
construction contended for by the plaintiff would extend the coverage, for the goods 
of the plaintiff only, to include any and all liability of the carrier, whether from the 
risks assumed or excluded by the original policy, and whether in trucks or elsewhere, 
all without increased premium. This does not seem reasonably to have been within 
the intention of the parties. 

[3-6] 2. The contract period of limitation: The contract limits the period for 
suit on the policy to “12 months next after the happening of the loss,” with the 
further proviso that if there is a different statutory provision by the laws of the 
state where the policy was issued, then the suit must be commenced within the short- 
est limitation permitted under the laws of that state. The policy was issued in 
Pennsylvania but counsel have not called my attention to any relevant Pennsylvania 
statute in this connection; nor is there any here in Maryland. The question, there- 
fore, is simply the construction and application of the limitation period as contained 
in the contract. And it will be noted that the provision is in form the same as the 
customary provision in the New York standard fire insurance policy with the sub- 
stitution of the phrase “the happening of the loss” for the word “fire.” The ques- 
tion therefore turns on the meaning of the phrase “the happening of the loss.” The 
plaintiff's construction is that the loss referred to means the establishment of the 
loss by the judgment in the law suit which was February 14, 1934; and that the 
clause is, therefore, not applicable because this suit was instituted January 5, 1935. 
The insurer, however, says that the phrase means the date of the loss of the plain- 
tiff’s merchandise which was April 20, 1932, and therefore the clause clearly bars 
this suit filed more than twelve months thereafter. 
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I think it must be said that the ordinary meaning of the phrase “happening of 
the loss” would seem to be the time when the loss occurred rather than when liability 
for the loss was established by judgment in the law suit. The plaintiff’s contention 
to the contrary is based on the supposed similarity of this policy to an automobile 
or other liability policy insuring against socalled “third party risks” where it is 
frequently, if not generally, provided that “no cause of action” arises on the policy 
until the assured’s liability has been established by suit and judgment. In such a 
case it would be reasonably possible to construe the phrase “happening of the loss” 
as meaning the establishment of the liability, although the expression would have 
been much less awkward if it has been limited merely to “the loss.” See Rogers v. 
“Etna Ins. Co. (C. C. A. 2) 95 F. 103, 106, 109. I understand the customary modern 
form of automobile liability policy more appropriately describes the period of limita- 
tion for suit as “within two years after such final judgment,” etc. 


The nature of the policy here involved is, however, much more like the ordi- 
nary fire policy than a “third party risk” liability policy; especially when viewed 
in the light of what occurred between the parties with regard to this particular 
loss. There is no absolute obligation on the assured in this policy to defend 
against claims for loss and no provision that no action will lie against the insurer 
until after establishment of liability by judgment against assured. Nor is there 
any obligation on the insurer to defend suits except at its option. Conversely, the 
provision of the policy with regard to notice and proofs of loss and the time of 
payment of the loss which have been above recited affirmatively indicate that the 
loss shall be payable by the insurer within a comparatively short period of time 
(at least where there is no direction by the insurer to the assured to defend a 
suit); and these provisions are inconsistent with the idea that the claim for the 
loss does not mature against the insurer until after judgment in a contested case 
could be obtained against the assured by the loss claimant. In the particular 
instance, the assured promptly notified the insurer of the loss and made claim; and 
the latter, without making any requirement as to establishment of the liability for 
the loss by judgment, denied liability. In my opinion it resulted from the provi- 
sion of the policy and the actions of the parties that a cause of action immediately 
accrued to the assured against the insurer, if the loss was covered by the policy. 
Otherwise expressed, in my opinion the policy must be treated as one insuring the 
carrier against liability for loss and not as a policy merely indemnifying the carrier 
from actual loss resulting from establishment of liability by judgment or payment 
thereof. The difference between the two classes of policies was expressed by the 
Supreme Court of Pennsylvania in Malley v. American Indemnity Corporation, 297 
Pa. 216, 221, 146 A. 571, 572, 81 A. L. R. 1322, as follows: “There are two types of 
indemnity insurance, sometimes called indemnity against liability or ‘liability con- 
tracts’ and indemnity against damage or ‘indemnity contracts.’ In the first class, 
the liability of the insured determines enforceability, in the other the policy is only 
enforceable when the insured has sustained actual loss, as by paying a judgment 
against him coming within the scope of the policy. The class into which particular 
policies fall depends on the intention of the parties as shown by their contract. 
Pfeiler v. Penn. Allen P. Cement Co., 240 Pa. 468, 87 A. 623; Fritchie v. Miller’s 
Extract Co., 197 Pa. 401, 47 A. 351.” The subject is treated in substantially the 
same way in Richards on Insurance (4th Ed.) § 503, and in 5 Couch, Ency. Insur- 
ance Law, § 1175 (a). See also Central States Grain Co-operative, Inc., v. Nash- 
ville Warehouse & Elev. Corp. (C. C. A. 7) 48 F.(2d) 138; Sorenson v. Boston 


Ins. Co. (C. C. A. 4) 20 F.(2d) 640; Ohio Casualty Co. v. Beckwith (C. C. A. 5) 
74 F.(2d) 75. 


The dominant nature of the contract being to insure the carrier from liability 
with respect to certain merchandise under certain conditions and against loss aris- 
ing from specified perils only, is more kindred to the ordinary fire policy than to a 
liability policy as against third party risks. And it is only reasonable to construe 
and apply the clause as to limitation of suit in such a policy in the way that the 
same clause in fire policies has been treated by the courts; and so applied it becomes 
entirely clear that this suit was barred by the contract period of limitation in the 
policy. It is true that there has been a contrariety of opinion in the judicial 
decisions as to just when the period of limitations in the modern fire policy begins 
to run, despite the apparent clearness of the language used. Some cases take the 
view that the twelve months period does not begin to run until the assured’s cause 
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of action has matured after compliance with the requirements of the policy as to 
proofs of loss, etc. These decisions follow the reasoning which had been earlier 
applied in other cases with respect to a similar clause in the fire policy when the 
word “loss” was used instead of the word “fire.” See Richards on Insurance (4th 
Ed.) § 305. But even if this more favorable rule should be applied for the benefit 
of the assured it would not save this particular suit from the bar of limitations 
because it appears that the claim was promptly made upon the insurer followed 
by prompt denial of liability, all much more than a year prior to the institution of 
this suit. 

[7-10] 3. Plaintiff's right to sue: Plaintiff’s counsel asserts broadly the right 
of the plaintiff to directly sue the insurer in this case and to recover and hold for 
the plaintiff's sole benefit the amount of its loss as established by the judgment in 
its favor. In my opinion the position cannot be maintained. The insurance con- 
tract was made between the White Transportation Company and the insurer, the 
loss by the conditions of the policy was made payable to the White Transportation 
Company alone, and the plaintiff is nowhere named in the policy as the loss payee 
or otherwise than in the endorsement referred to where its name is used descrip- 
tively in relation to the risk. And it is not without significance in this connection 
that other endorsements on the policy in favor of certain other shippers, did 
expressly provide that losses within the policy, of their merchandise, should be 
payable directly to them. 


It is a broad general principle of the law of contracts that suits thereon may 
ordinarily be brought only by the parties thereto and “that a third person cannot 
sue for the breach of a contract to which he is a stranger unless he is in privity 
with the parties and is therein given a direct interest.” German Alliance Ins. Co. 
v. Homewater Supply Co., 226 U. S. 220, 234, 33 S. Ct. 32, 36, 57 L. Ed. 195, 42 
L. R. A. (N. S.) 1000; Second National Bank v. Grand Lodge, 98 U. S. 123, 124, 
25 L. Ed. 75; Williston on Contracts, vol. I, c. 13, and particularly §§ 402 and 403; 
Restatement of the Law of Contracts, § 6; Pennsylvania Steel Co. v. N. Y. City 
Ry. Co. (C. C. A. 2) 198 F. 721, 749. 


The specific application of this general rule has been well established as to 
most forms of insurance contracts and is particularly applicable thereto by reason of 
the well known characteristic of that form of contract as a personal one. In the field 
of insurance of property, whether against fire or marine risks, it is the well estab- 
lished law that no person may sue on the contract unless specifically named therein, 
or unless the policy contains general language inclusive of the party to be benefited. 
In the marine policy this is customarily accomplished by use of the expression “for 
account of whom it may concern.” Sorenson v. Boston Ins. Co., 20 F.(2d) 640 
(C. C. A. 4); Washburn-Crosby Co. v. Home Ins. Co., 199 Mass. 463, 465, 85 N. 
E. 592. Where a bailee intends to insure not only his own limited interest in the 
goods but also the full ownership therein, the customary expression in the fire 
policy is to describe the interest as “their own, or held by them in trust or on com- 
mission, or sold but not delivered.” Richards on Insurance (4th Ed.) §§ 222, 224. 
So where a common carrier or warehouseman or other bailee insures only its 
liability and not the full ownership of the goods, it is entitled to recover only to 
the extent of its interest and not the full value of the goods. Richards on Insur- 
ance (4th Ed.) § 46, p. 66, and § 29; Home Ins. Co. v. Baltimore Warehouse Co., 
93 U. S. 527, 23 L. Ed. 868; 8 Couch, Ency. Insurance Law, § 2060. And ordinarily 
the owner of the goods has no right of suit on the policy unless it is-appropriately 
provided therein that the loss shall be payable to him, as was in fact done in this 
case with respect to certain shippers but not in the case of the plaintiff. In the 
life policy the beneficiaries are definitely named or specifically described. Willis- 
ton on Contracts, vol. I, § 369. 

Plaintiff’s counsel has cited and relies upon a few cases growing out of “third 
party risk” liability policies where, under special provisions of the policy contract 
or other particular circumstances, the party not named in the contract as a bene- 
ficiary, has been permitted to directly sue the insurer. Ohio Casualty Co. v. Beck- 
with (C. C. A.) 74 F.(2d) 75; Slavens v. Standard Acc. Ins. Co., 27 F.(2d) 859 
(C. C. A. 9). See also Globe Indemnity Co. v. Martin, 214 Ala. 646, 108 So. 761; 
Lackey v. Oldss & Stoller Inter-Exchange, 80 Cal. App. 687, 252 P. 672; Powers 
v. Wilson, 139 Minn. 309, 166 N. W. 401; Capelle v. U. S. F. & G. Co,, 80 N. H. 
481, 120 A. 556. Counsel for the insurer here specifically criticized these and other 
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cases cited in support of the general proposition but in view of the essential differ- 
ences between this kind of liability policy, with its varying forms and provisions, 
and the policy here sued on, it seems unnecessary to critically inquire whether the 
cases can be harmonized with the general trend of authorities which seems to be 
distinctly the other way. 36 C. J. p. 1129, § 129; Van Reen v. A®tna Life Ins. Co. 
(D. C.) 209 F. 691; 8 Couch, Ency. Ins. Law, § 1982; Vol. 5, § 1175 (d); In re 
Harrington Motor Co., Ltd. (Eng. Ct. App.) [1928] I Ch. 105, 59 A. L. R. 1111, 
annotations p. 1123; Hood’s Trustees v. S. Union Gen. Ins. Co. [1928] Law 
Reports, Ch. Div. 793. On this subject it is said in Richards on Insurance (4th Ed.) 
§ 504: “The injured person has no right of action against the insurer except where 
it is given by the terms of the policy or by statute. If the policy is an indemnity 
contract or contains a ‘no action’ clause, the injured person has no right under the 
policy. Where the policy is a liability contract, the injured person may have an 
equitable action against the insurer as a judgment creditor of the insured.” The 
Maryland statute (Bagby’s Ann. Code of Md. 1924, vol. I art. 48A, § 54) is perhaps - 
typical of the statutes which allow suit on the policy by an injured third party 
under certain conditions. 

The plaintiff's contention is that the particular endorsement on the policy was 
for its special benefit and thus made it the real party in interest; and therefore 
entitled it to sue directly in its own name. For reasons already stated I cannot 
adopt this view, but if it were sound, it would be inconsistent with other conten- 
tions of the plaintiff here, in that in such case the notice and proof of loss could 
have been given directly by the plaintiff to the insurer and suit immediately brought 
on denial of liability. And if this could have been done, it becomes even clearer 
that the policy limitation for suit is a bar to the present action. 

The question here as to the right to sue arises in rather unusual form. While 
the suit has been brought by the plaintiff alone the defendants include in addition 
to the insurer, the White Transportation Company, the assured under the policy, 
and its receiver. The latter has filed an answer in effect asserting the liability of 
the insurer and claiming the proceeds of the loss as an asset of the White Trans- 
portation Company for the benefit of all its creditors. This, of course, is a claim 
adverse to that of the plaintiff or materially different therefrom. It is contended 
on behalf of the receiver that his answer in the case substantially places him in 
the position of suing on the policy and therefore if the Insurance Company is 
liable at all there should be a recovery in this case; and it may be suggested that 
even though the suit is not maintainable in equity, the present flexibility of federal 
practice would allow the transference of the case to the law side of the court 
where the parties could be aligned in such a way that both the receiver and the 
White Transportation Company could be plaintiffs against the insurer. If the 
conclusion as to the coverage of the policy had been different, that is, if the policy 
had covered this loss, and if the claim thereon had not been barred by limitations 
prior to the institution of the suit, it would be necessary tc determine whether the 
receiver’s suggestion as to further procedure could be adopted; but in view of the 
conclusions already reached, that the policy does not cover the particular loss, and 
even if it had so covered it the claim was already barred by limitations when the 
suit was filed, it is quite unnecessary to pass upon the point so made. 

The final conclusion is that the motion of the Insurance Company to dismiss 
the bill must be granted, with taxable court costs allowed to the defendants. 


PANHANS v. ae INDEMNITY CORPORATION 
iv. 9271. 
District Court of Appeal, First District, Division 1, California. July 30, 1935. 
Rehearing Denied Aug. 29, 1935. 
47 Pacific Reporter (2d) 791. 


1. INSURANCE. oo ht a ee 
In order to relieve itself from liability on automobile public liability policy 
because of insured’s breach of co-operation clause in policy, insurer must show 
that breach affected material condition of policy and operated to insurer’s sub- 
stantial prejudice. 
(For other cases, see Insurance, Dec. Dig. § 51414.) 
2. INSURANCE. : ; ; 
Whether there has been lack of co-operation on part of assured, in defense of 
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action on liability policy brought against insurer, sufficient to constitute breach of 
policy is question of fact (Civ. Code, § 2611). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
3. INSURANCE. 

In action on automobile public liability policy for amount of judgment obtained 
against assured where insurer repudiated liability under policy and withdrew its 
attorney from case three weeks prior to trial after notice to insured, because of 
disappearance of insured without notification of insurer, eight months after acci- 
dent and three months after insurer had been served with summons and complaint, 
during which time insured had not been requested to keep insurer informed of his 
whereabouts, question of whether failure of insured to attend trial constituted 
breach of co-operation clause to prejudice of insurer he/d for jury (St. 1919, § 
776; Civ. Code, § 2611). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. INSURANCE. 

Repudiation of liability under automobile public liability policy and withdrawal 
from trial of action on policy held not essential to avoid waiver of right of insurer 
to terminate liability under policy for failure to co-operate in defense of action 


(Civ. Code, § 2611). 


(For other cases, see Insurance, Dec. Dig. § 514%.) 
5. INSURANCE. 

Even if insured’s failure to attend trial of action on automobile public liability 
policy constituted breach of co-operation clause, breach held not prejudicial to 
insurer where insured’s presence at trial could have served only to enable him to 
give testimony which would have tended to establish liability of insurer for acci- 
dent on which action was based. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 


Appeal from Superior Court, City and County of San Francisco; Franklin A. 
Griffin, Judge. 

Action by Ernest Panhans against Associated Indemnity Corporation. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

John J. Taheny and John A. Sullivan, both of San Francisco, for appellant. 

Arthur Joel, of San Francisco, for respondent. 

Per Curiam. 

The respondent, Ernest Panhans, was severely injured when knocked down by 
an automobile owned and driven by George King, against whom Panhans_ sub- 
sequently obtained a judgment for damages in the sum of $18,882.75. At the time 
the accident happened, King was covered by a policy of public liability insurance 
for the principal sum of $5,000 issued by the appellant, Associated Indemnity Com- 
pany, and King being judgment-proof, Panhans brought the present action under 
the statutory authority of chapter 367, of the Statutes of 1919 (page 776) against 
appellant as King’s insurance carrier, to recover the sums called for by said policy, 
and upon trial before a jury was awarded a verdict for $7,655, which included 


interest on the King judgment. From the judgment entered on said verdict, the 
insurance company has appealed. 

[1] The main defense urged by appellant in the trial court was the alleged 
breach by King of the so-called co-operation clause of the insurance policy; and 
one of the grounds urged for reversal on this appeal is that the trial court erred 
in ruling during the trial and instructing the jury to the effect that in order to 
relieve itself of responsibility under the policy the insurer must show that the 
breach, if any there was, affected a material condition of the policy and that the 
breach operated to the substantial prejudice of the insurance carrier. In this con- 
nection appellant cites the provisions of section 2611 of the Civil Code, which pro- 
vides that “a policy may declare that a violation of specified provisions thereof 
shall avoid it, otherwise the breach of an immaterial provision does not avoid the 
policy,” and calls attention to the fact that the co-operation clause of the policy 
in the present case concludes as follows: “The failure of Insured to co-operate as 
aforesaid shall terminate all liability of the Company under this Policy.” The 
cases relied on by appellant in support of its contention are Fountain v. Connecticut 
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Fire Ins. Co., 158 Cal. 760, 112 P. 546, 139 Am. St. Rep. 214; McKenzie v. Scottish 
Union & Nat. Ins. Co., 112 Cal. 548, 44 P. 922; Bastian v. British American Assur. 
Co., 143 Cal. 287, 77 P. 63, 66 L. R. A. 255; Employers’ Liability Assur. Corp. v. 
Industrial Accident Commission, 177 Cal. 771, 171 P. 935; Wilkinson v. Standard 
Accident Ins. Co., 180 Cal. 252, 180 P. 607: and Solomon y. Federal Ins. Co., 176 
Cal. 133, 167 P. 859. In our opinion the cases cited are not in point here, however, 
for the following reasons: Each of them dealt with a character of policy entirely 
different from the one here involved. That is to say, those cases concerned pol- 
icies which insured against such risks as fire, accidental death, and industrial acci- 
dents, where only two parties were interested, namely, the insurer and the insured, 
and where the breach occurred prior to the happening of the event which brought 
about the liability of the insurer, such as the making of fraudulent statements or 
false representations by the insured in procuring the policy, or the failure by him 
to comply with the conditions imposed therein as to the operation of or protection 
to be given to the property insured; while in the present case we are dealing with 
a policy of public liability insurance which by statutory enactment is made to inure 
to the benefit of third persons, and where the alleged breach by the insured occurs 
after the happening of an event giving rise to the liability thereunder of the insurer. 
And there are two recent cases [Hynding v. Home Acc. Ins. Co., 214 Cal. 743, 7 
P.(2d) 999, 85 A. L. R. 13, and Purefoy v. Pacific Automobile Indemnity Exchange 
(Cal. Sup.) 46 P.(2d) 143] which deal directly with this class of policy: and in 
each case it was held in substance that before the insurer may relieve itself of 
liability to a third person for any breach of the co-operation clause by the insured 
occurring subsequent to the happening of the event which makes the policy oper- 
ative in favor of such third person, it is essential for the insured to establish by 
evidence that a material provision of the co-operation clause was breached and 
that the insured suffered substantial prejudice thereby. It is true that in the 
Hynding Case the co-operation clause apparently did not contain the specific pro- 
vision that failure of the insured to co-operate avoided the policy; but such pro- 
vision was present in the Purefoy Case. It is true that a rehearing has been 
granted in the Purefoy Case and that consequently the decision therein cannot be 
considered as a final adjudication. However, the precise point upon which the 
rehearing was granted does not appear and the reasoning used in that decision in 
passing upon the legal problem with which we are here confronted coincides 
entirely with the conclusion we have reached therein, and therefore in our opinion 
should be followed by us in the present case. In this regard the court therein 
said: “Respondent relies upon a strict and literal interpretation of the co-oper- 
ation clause of its insurance contract with Austin, requiring that assured give 
‘immediate written notice of any accident, claim, loss or suit hereunder, * * *’ and 
other requirements customary in such insurance contracts, which conclude with 
the declaration that ‘immediately upon a failure or refusal to perform any one or 
more of said conditions this policy and the liability of the Exchange, if any, there- 
under shall automatically terminate.’ Were such an interpretation given effect in 
all cases, it would open an avenue of temptation to insurers, through collusive 
action with judgment proof clients, to evade payment of just claims. A contract 
of insurance against liability is one for the benefit of unknown third parties who 
become known and identified upon being injured by the insured. It would be a 
strange and useless proceeding on the part of the Legislature to give to the injured 
party the right to sue the insurer (Stats. 1919, p. 776), if such action could be 
. defeated by the insurance company and the insured without the knowledge or con- 
sent of, or any act on the part of, the injured person. Malmgren v. Southwestern 
Automobile Ins. Co., 201 Cal. 29, 33, 255 P. 512; Bachman v. Independence Indem- 
nity Co., 112 Cal. App. 465, 483, 297 P. 110, 298 P. 57. The failure of Austin, the 
insured, to fully co-operate with the insurance company did not, therefore, deprive 
plaintiff of his right of action in this case.” And in conclusion the court goes on 
to hold that the insurer in that case was not prejudiced by the breach of the 
co-operation clause, and the judgment in the action was reversed. It is our opin- 
ion, therefore, that the trial court in the present case did not err in making the 
rulings and giving the instructions of which appellant complains. 


[2-5] Turning then to the questions of whether King did breach a material pro- 


vision of the co-operation clause, and, if so, whether the breach operated to the sub- 
stantial prejudice of appellant, the record discloses the following facts, which are 
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not disputed: The clause in question provided: “The insured shall co-operate fully 
with the Company and aid, if the Company deems necessary, without expense to the 
Insured, in securing information and evidence and the attendance of witnesses and 
in the settlement or defense of any suit or prosecution of any appeal. In case of 
suit the Insured shall, at his own expense, present himself in due time for the prep- 
aration of his defense, at the office of the attorney selected by the Company to 
defend such suit, and shall attend the trial of such suit. The Insured shall not 
admit or voluntarily assume any liability or in any manner aid or abet any claimant; 
nor shall the Insured settle any claim, or incur any expense, except for immediate 
surgical relief, except at the Insured’s own cost. The Company shall have the right 
to settle any claim or suit at its own cost at any time. The failure of Insured to 
co-operate as aforesaid shall terminate all liability of the Company under this policy.” 
Conforming to the foregoing provisions, King, on the day of the accident, volun- 
tarily presented himself at appellant’s office in San Francisco, where he then lived, 
and was interrogated fully by appellant’s claims superintendent, following which he 
made and signed a full report of the circumstances attending the accident, which 
prove beyond question and as a matter of law that the accident was proximately 
caused by King’s negligence by attempting, in violation of municipal ordinances, to 
drive his automobile between a westbound Market street car and the pedestrian 
safety zone on the northwest corner of Powell and Market streets in San Francisco, 
about 2 o’clock on the morning of April 16, 1930, just as Panhans and another man 
were running from said safety zone to board said street car. The impact threw 
Panhans’ companion on the front bumper of the street car and hurled Panhans 
partly under its front trucks, with the result that Panhans’ hand was badly mangled 
by the wheels of the street car and he sustained other severe injuries. The report 
goes on to state that there was no traffic at the time to obscure King’s view of the 
safety zone and that as he was crossing the intersection he saw the men standing in 
the safety zone: The only possible excuse offered by him was that the men did not 
attempt to board the street car when it stopped opposite the safety zone, but ran 
out afterwards to board it as it started to move on; but he admitted that at no time 
while crossing the intersection or approaching or attempting to pass the street car 
did he slacken his speed, which he fixed at twenty-five miles an hour. His report 
also set forth that he was then living with his parents at 545 O’Farrell street in San 
Francisco, and he gave the names of his present and former employers; and he told 
the company’s agent at that time that he believed he could obtain the names of two 
newsboys who witnessed the accident and would try to do so. He called again at 
the company’s office on May 26, 1930, and was again interrogated, at which time he 
informed the company’s agent of his inability to secure the names of said wit- 
nesses. At neither of the interviews was he requested to do anything more than to 
keep the company advised as to his whereabouts in case he changed his place of 
residence. Some time thereafter, the date not being shown by the record, King 
toved to Los Angeles, and on September 18, 1930, wired the company that he was 
then living at 900 South Serrano street in that city; that he had been served with 
summons and complaint in the action for damages brought against him by Panhans, 
and he gave the name of Panhans’ attorney. The company wrote back requesting 
King to forward the documents served upon him to the company and to give the 
date and place of service. It also requested him to send the name and address of 
any attorney he might desire to employ personally in the case. King replied by 
letter, dated September 20, 1930, giving the same address, and stated that he did 
not consider it necessary to employ counsel for himself; that he had no property 
whatever, only a small salary and many debts; and that if judgment were rendered 
against him he could “do nothing about it.” And in a postscript to the letter he 
added: “Please advise me as to outcome of trial.” (Italics ours.) This letter was 
received by the insurer at its office in San Francisco on September 22, 1930, but it 
made no reply thereto until a month later, on October 25, 1930, at which time it 
advised King by letter that a motion was about to be made to set the case for trial 
and stating that “inasmuch” as it would be necessary for King to be present at the 
trial in San Francisco, he should keep the company informed of his whereabouts so 
that it could advise him of the trial date. The company received no acknowledg- 
ment of the receipt of that letter, nor was the letter returned undelivered. The com- 
pany did not again attempt to communicate with King until January 9, 1931, at which 
time it sent him a registered letter to the Los Angeles address calling attention to 
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the contents of its letter dated October 25, 1930, asking him to write at once, and 
stating that his co-operation was essential if he expected the company to extend pro- 
tection under the policy. And a month later, February 17, 1931, the company again 
wrote two leters to King, by registered mail, one addressed to his San Francisco 
address and the other to his Los Angeles address, calling attention to its previous 
letters of October 25th and January 9th, and stating that it was necessary for him 
to be present at the trial and that unless the company heard from him within ten 
days of the receipt of its letter, it would be necessary to deny him the protection of 
the policy for breach of the co-operation clause therein. All three letters, the one 
dated January 9th and the two dated February 17th, were returned to the company 
undelivered; and about February 20th the company learned through its Los Angeles 
investigators that about December 12, 1930, King left the Los Angeles address and 
later was confined in and released from the Los Angeles city prison; whereupon, 
and on March 11, 1931, the company again mailed registered letters to King addressed 
to San Francisco and Los Angeles, both of which were returned undelivered, 
wherein it stated that the case had been set to be tried on April 2, 1931 (which was 
the first time the date of trial had been mentioned in any of the letters) and that 
it had withdrawn its defense because of King’s breach of the co-operation clause; 
and on the following day, March 12th, the attorneys it had employed served notice 
of withdrawal from the case. Consequently, appellant having withdrawn from the 
case, the trial took place on April 2, 1931, the date originally set therefor, in the 
absence of any legal or personal representation on the part of King or appellant, 
and judgment by default was entered against King for $18,882.75. 


It is held generally that the question of whether there has been a lack of 
co-operation on the part of the insured sufficient to constitute a breach of the policy 
is one of fact. 13-14 Huddy, Automobile Law, § 298, p. 378, and cases cited; see, 
also, Metropolitan Casualty Ins. Co. v. Blue, 219 Ala. 37, 121 So. 25; Finkle v. 
Western Automobile Ins. Co., 224 Mo. App. 285, 26 S.W.(2d) 843; Coleman v. New 
Amsterdam Casualty Co., 247 N. Y. 271, 160 N. E. 367, 72 A. L. R. 1443; Francis 
v. London Guar. & Acc. Co., 100 Vt. 425, 138 A. 780. In the present case, as will 
be seen from the undisputed facts above narrated, from the very day of the accident 
up to the time of King’s disappearance on December 12, 1931, King was guilty of 
no act or omission which could be said to constitute a violation of the co-operation 
clause of the policy. During all that period of time he remained subject to appel- 
lant’s call, and, so far as the record shows, appellant made no request whatever 
upon him to do anything which re refused or neglected to do. On the other hand, 
the admitted facts show he freely and voluntarily co-operated with appellant in 
every way possible. As stated, he called at its office on the day of the accident and 
gave a full account thereof orally and in writing, and called again a month later. 
In the meantime he endeavored to secure witnesses to aid in the defense of the 
action and immediately upon being served with summons in Los Angeles he so 
notified appellant and in accordance with its instructions forwarded the papers at 
once to the company’s office in San Francisco; and it would seem that the eight 
months’ period elapsing between the date of the accident and King’s disappearance 
in Los Angeles, which was approximately three months after appellant received 
copies of the summons and complaint, afforded appellant ample time to call on King 
for any assistance it desired in the preparing of his defense to the action. But, as 
stated, it made no request whatever upon him during that time except to keep it 
informed of his whereabouts. 

It is clear, therefore, that King committed no breach of the policy up to Decem- 
ber 12, 1930, the time he left the Los Angeles address without notifying appellant 
as to his future whereabouts, and the issue narrows down to the single question of 
whether under the circumstances above stated his failure to attend the trial con- 
stituted a breach of a material provision of the policy, the effect of which was prej- 
udicial to appellant. When all of the facts surrounding his failure so to do are 
taken into consideration, we are not prepared to hold, as a matter of law and con- 
trary to the conclusion reached thereon by the jury, that it did. As above pointed 
out, appellant elected to repudiate its liability under the policy and withdrew its 
attorneys from the case some three weeks prior to the date of trial. Consequently, 
even though King had attended the trial, his presence would have served no useful 
purpose. Appellant contends, however, that such repudiation and withdrawal was 
essential in order to avoid a waiver of its rights under the policy. But this posi- 
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tion cannot be sustained in view of the recent decision in McDanels v. General Ins. 
Co., 1 Cal. App. (2d) 454, 36 P.(2d) 829, which holds directly to the contrary. 
Even assuming, however, as appellant contends, that the law permits it in support of 
its repudiation and withdrawal to claim the advantage of any acts or omissions on 
the part of King occurring subsequent to such repudiation and withdrawal, and 
assuming also that King’s failure to attend the trial constituted a breach of the 
co-operation clause, it cannot be successfully maintained that such breach operated 
to appellant’s prejudice for the reason that King’s presence at the trial could have 
served but one purpose, namely, to testify as to the manner in which the accident 
happened, and obviously his testimony, if given in conformity with the facts set 
forth in the written report theretofore made by him, instead of being beneficial to 
his case would have been wholly detrimental thereto, because as already stated the 
facts set forth in said report prove in themselves, as a matter of law, that Panhans’ 
injuries were proximately caused solely by King’s negligence. For the reasons 
stated, we find no legal ground upon which to interfere with the conclusion reached 
by the jury. 

In furtherance of its contention that King’s failure to attend the trial was prej- 
udicial, appellant cites certain language used in the Hynding Case, supra. But the 
differentiating point between the two cases is this: There the decision expressly 
states that the “report of the accident [made by the insured] indicated that a defense 
existed,” and the court goes on‘to say that “it would normally be expected that his 
testimony would bear this out”; whereas here the insured’s report of the accident 
indicated just the opposite. We find no merit in the remaining points made by 
appellant, including those relating to the instructions and the amount of the verdict 
rendered against appellant. 

The judgment is affirmed. 


FOGARTY v. FIDELITY & CASUALTY CO. 
Supreme Court of Errors of Connecticut. Aug. 3, 1935. 
180 Atlantic Reporter 458. 
2. INSURANCE. 


Under policy insuring owner of truck against loss resulting from collision or 
upset, where truck went off seventy-five foot bank when driver was blinded by 
flame, impact with ground at hottom of bank held “collision with an object’ 
terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

3. INSURANCE. 

Where efficient cause nearest the loss is peril expressly insured against, insurer 
is not to be relieved from responsibility by his showing that property was brought 
within that peril by cause not mentioned in contract. 

(For other cases, see Insurance, Dec. Dig. § 427.) 

4. INSURANCE. 

Insurance policy is a contract and intention of parties as manifested in it is 
determinative of risks it covers. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. 

Under policy covering loss due to certain cause, usual principles of causation 
will be applied in carrying out intention of parties, but will not be applied so closely 
as to defeat intention of parties. 

(For other cases, see Insurance, Dec. Dig. § 427.) 

6. INSURANCE. 

Where there are two concurrent causes of loss, predominating efficient one 
must be regarded as proximate when damage done by each cannot be distinguished, 
and that cause setting other in motion must rank as predominant. 

(For other cases, see Insurance, Dec. Dig. § 427.) : 

7. INSURANCE. 

Under policy insuring owner of truck against loss resulting from collision or 
upset, where truck went off seventy-five foot bank when driver was blinded by 
flames bursting out in cab without warning, and everything combustible burned 


* within 
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after ignition of gas tank subsequent to fall, loss from fire held within coverage oi 
policy, since consequent on risk insured against. 

(For other cases, see Insurance, Dec. Dig. § 427.) 

Appeal from Superior Court, Hartford County; Patrick B. O’Sullivan, Judge. 

Action by Arthur A. Fogarty against the Fidelity & Casualty Company to 
recover under an insurance policy insuring plaintiff’s truck against damages from 
collision or upset. Judgment for the defendant, and plaintiff appeals. 

* Error and new trial ordered. 

Argued before Maltbie, C. J., and Haines, Hinman, Banks, and Avery, JJ. 

Wallace W. Brown, of Hartford, for appellant. 

Olcott D. Smith, of Hartford, and Joseph F. Berry, both of Hartford, for 
appellee. 

Matrtsir, Chief Justice. 

The defendant issued to the plaintiff a policy upon an automobile truck owned 
by him, insuring him “against loss on account of damages to, or loss of,” the auto- 
mobile, “including operating equipment while attached thereto, if caused by colli- 
sion with any object or by upset (excluding damage by fire, tire damage unless 
other damage is coincident, and any loss or damage caused directly or indirectly 
by any accident excluded under the policy as a cause of bodily injury or death).” 
According to the finding of the trial court, with certain minor changes which the 
plaintiff is entitled to have made in it, the truck was being driven along a highway 
in Massachusetts after dark at a speed of about 30 miles an hour, when a sheet of 
flame burst out in the cab without warning. The flame prevented the driver from 
seeing where he was going, and before he could stop the truck, it veered across the 
highway, went through a fence and down a very steep bank, some 75 to 100 feet 
high, and stopped in an upset condition. By reason of the fire and the impact 
with the ground at the bottom of the bank, the body, engine, and chassis of the 
truck were injured beyond practicable repair. The fire continued from the time 
the flame burst out until everything combustible had been consumed. By reason of 
the fall, gasoline contained in the tank became ignited, flames shot up 75 or 100 
feet high; and when the truck reached the bottom of the bank an explosion 
occurred. Previous to the accident, the truck was in good condition, including 
its steering gear. 

The plaintiff had a policy of insurance covering damage to the truck by fire; 
the company which issued the policy paid the loss; but it entered into an agree- 
ment with him which recited that it disclaimed liability, but was paying the loss so 
that the plaintiff might avoid litigation, and which contained an assignment to it 
of the plaintiffs rights under the policy issued by the defendant, any amount 
recovered to be applied to the payment of the money advanced to him. The plain- 
tiff made no written claim against the defendant based upon the clause of the pol- 
icy insuring him against loss by collision or upset. The trial court concluded that 
the plaintiff’s loss was proximately caused by fire and not by upset or collision, 
within the terms of the policy; that the policy did not cover any damage sustained 
by the truck in striking the bottom of the embankment because it excluded any 
damage done by fire and whatever damage was caused by the collision was proxi- 
mately caused by the fire; and that even if the policy did cover the damage caused 
by the collision or upset, the plaintiff had failed to remove the extent of the dam- 
age from the realm of conjecture and speculation. 

[1, 2] The complaint alleged that the truck was insured against loss or damage 
arising out of accidental collision or upset “however caused”; that the truck was 
hadly damaged as a result of collision or upset; and that although the plaintiff had 
made proper demand upon the defendant, it had refused to pay him anything. The 
defendant admitted that the truck was insured against loss or damage arising out 
of accidental collision or upset; that it had not paid the plaintiff anything, but it 
denied that it was liable for collision or upset “however caused”; that the truck 
had been damaged by collision or upset; and that proper demand had been made 
upon it. If the defendant intended to claim that the loss was within the provision 
excluding damage by fire, it should have specially pleaded to that effect (Louns- 
bury v. Protection Ins. Co., 8 Conn. 459, 466, 21 Am. Dec. 686; 6 Cooley, Briefs on 
Insurance [2d Ed.] p. 5003); it did not do so and, a claim having been made to 
the trial court and thereby it was precluded from taking advantage of the limita- 
tion contained in that clause, the effect of the clause may be eliminated from our 
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consideration. The policy, made a part of the finding, has no provision requiring 
the filing of proofs of loss or the making of a written demand for payment of any 
loss within its terms, and the defendant does not question that the notice of the 
loss given to it was in accordance with the requirements of the policy and was suffi- 
cient. Nor do we understand that the defendant very seriously contends that the 
impact of the car with the earth at the bottom of the bank was not within the 
meaning of the words “collision with an object” as used in the policy. Had the 
truck, the driver not being able to see because of the flame, swerved from the 
highway and run against a tree, a building or a pile of earth, there would be no 
question that it had collided with the object struck. It can make no difference 
that, its course diverted from the horizontal almost to the perpendicular by the 
steep bank, it thereby was brought violently into contact with the ground, which 
had become an object extending almost at right angles to its course. There was a 
collision within the terms of the policy. St. Paul Fire & Marine Ins. Co. v. Amer- 
ican Compounding Co., 211 Ala. 593, 100 So. 904, 35 A. L. R. 1018; Harris v. Amer- 
ican Casualty Co., 83 N. J. Law, 641, 645, 85 A. 194, 44 L. R. A. (N. S.) 70, Ann. 
Cas. 1914B, 846; T. C. Power Motor Car Co. v. United States Fire Ins. Co., 69 
Mont. 563, 223 P. 112, 35 A. L. R. 1028; Freiberger v. Globe Indemnity Co., 205 
App. Div. 116, 199 N. Y. S. 310; Polstein v. Pacific Fire Ins. Co., 122 Mise. 194, 
203 N. Y. S. 362; Rouse v. St. Paul Fire & Marine Ins. Co., 203 Mo. App. 603, 219 
S. W. 688; Fireman’s Ins. Co. v. Savery, 88 Ind. App. 296, 143 N. E. 612. 

[3] The burden was upon the plaintiff to prove that he suffered loss by reason 
of damage to the truck by collision or upset. The policy insures against loss due 
to these causes and it takes no account of the particular circumstances which bring 
them about. Leaving out of account any limitation of liability under the exclusion 
of damage by fire, that in this instance a burst of flame in the cab was the inducing 
cause in no way discharged the liability of the company for damages due to the 
collision and upset, any more than would any other like cause, as, for example, the 
sudden confronting of a forest fire, the spraying of a jet of liquid flame across 
the f-ont of the truck, or the throwing of a bundle of burning waste into the high- 
way. In many if not most of the cases where an automobile collides with some 
object or is upset, the collision or upset could be definitely traced to some partic- 
ular cause which brought it about; and if the liability of the insurer were restricted 
to those situations where there was no such cause discoverable, the insured would 
very likely be deprived of the very protection for which he bargained. What was 
said in Howard Fire Ins. Co. v. Norwich & N. Y. Transp. Co., 12 Wall. (79 U. S.) 
194, 199, 20 L. Ed. 378, of a fire following a collision is applicable to the situation 
before us: “It is true, as argued, that as the insurance in this case was only against 
fire, the assured must be regarded as having taken the risk of collision, and it is 
also true that the collision caused the fire, but it is well settled that when an effi- 
cient cause nearest the loss is a peril expressly insured against, the insurer is not 
to'be relieved from responsibility by his showing that the property was brought 
within that peril by a cause not mentioned in the contract.” See, also, Waters v. 
Merchants’ Louisville Ins. Co., 11 Pet. (36 U. S.) 213, 223, 9 L. Ed. 691; Norwich 
& New York ;Transp. Co. v. Western Massachusetts Ins. Co., 34 Conn. 561, 6 
Blatchf. 241, 252, Fed. Cas. No. 10,363; Western Massachusetts Ins. Co. v. Norwich 
& New York Transp. Co., 12 Wall. (79 U. S.) 201, 20 L. Ed. 380; Delano v. Bed- 
ford Marine Ins. Co., 10 Mass. 347, 354, 6 Am. Dee. 132. 

The burden was upon the plaintiff also to prove the amount of the damages he 
suffered from the collision and upset. The fire, which first manifested itself in 
the outburst of flame, continued to burn until everything combustible about the 
truck had been consumed. In itself it was not caused by the collision and upset, 
and if that were all the facts of the case, it might well be that it would be incum- 
bent upon the plaintiff to prove, at least to the extent of reasonable probability, 
that a certain portion of the damages resulting from the two causes, the fire on 
the one hand and the collision and upset on the other, was the result of the latter. 
Norwich & New York Transp. Co. v. Western Massachusetts Ins. Co., supra. It 
is clear, however, that in the very brief time between the outburst of the flame 
and the coming of the truck into contact with the ground at the bottom of the 
bank, the flame could have done little if any damage to the truck, particularly 
in the place where it burst out, the floor of the cab of the truck. The only rea- 
sonable conclusion possible is that such damage as was done by the fire, which 
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burned everything combustible about the truck, was the result of its igniting the 
gasoline in the tanks, and this, the trial court has found, was caused by 
the fall of the truck, which we hold to constitute a collision and upset within the 
terms of the policy. It may be that, had it not been for the fire which first burst 
out in‘ flame, the gasoline would not have ignited; whether or not that was so is 
not found and very likely could not be known. 

[4, 5] Any insurance policy is a contract and the intention of the parties as 
manifested in it is determinative of the risks it covers. Where the coverage is 
based upon loss due to a certain cause, the principles which in legal concept deter- 
mine causation wil! ordinarily be applied in carrying out the intention of the par- 
ties. But the situation is not entirely like that present in cases of torts and the 
like. A person taking out insurance bargains for a certain protection, and for a 
consideration the insurer agrees to furnish that protection. The usual principles 
of causation should not be so closely applied as to defeat the intent of the parties. 
Justice Story, in Peters v. Warren Ins. Co., 14 Pet. (39 U. S.) 99, 110, 10 L. Ed. 
371, after reviewing a number of cases, states: “Illustrations of this sort might be 
pursued much further, but it seems unnecessary. Those which have been already 
suggested sufficiently established that the maxim, causa proxima non remota 
spectatur, is not without limitations; and has never been applied, in matters of 
insurance, to the extent contended for; but that it has been constantly qualified 
and consantly applied only in a modified practical sense, to the perils insured 
against.” As in that case it was held that the contribution to damage to another 
vessel was “properly a consequence of the collision” between that vessel and the 
insured ship and “in no just sense a substantive independent loss,” so here, the loss 
by fire may be regarded as properly a consequence of the collision and upset. 


[6, 7] In a case not unlike the one before us, where the loss is due to two 
independent causes, fire and collision, one who takes out policies covering losses 
due to both causes may well rest in the assurance that he is fully protected against, - 
both; yet should he suffer damage by by reason of the two causes operating inde- 
pendently, the rule that he could recover under each policy only such damages as 
he can show in reasonable probability to have resulted from the particular peril 
insured against in that policy might very likely prevent any recovery at all. Such 
a result is not one which should be reached if it could be avoided with justice to 
all parties concerned. No doubt such considerations as these led the Supreme Court 
of the United States, in Howard Fire Ins. Co. v. Norwich & N. Y. Transp. Co., 
supra, to say: “When one of several successive causes is sufficient to produce the 
effect (for example, to cause a loss), the law will never regard an antecedent cause 
of that cause, or the ‘causa causans.’ In such a case there is no doubt which cause 
is the proximate one within the meaning of the maxim. But, when there is no 
order of succession in time, when there are two concurrent causes of a loss, the 
predominating efficient one must be regarded as the proximate, when the damage 
done by each cannot be distinguished. Such is, in. effect, Mr. Phillips rule [1 
Phillips, Insurance, §§ 1136, 1137]. And certainly that cause which set the other 
in motion and gave it its efficiency for harm at the time of the disaster must rank 
as predominant.” In the instant case, upon the finding, the impact of the truck 
with the earth at the bottom of the bank and the upset was the “predominantly 
efficient” cause, not only of the wreckage of the truck due to that impact, but of 
the fire which, resulting from the ignition of the gasoline in the tanks, did the sub- 
stantial damage due to fire. Leaving out of consideration the limitation in the 
parenthetical clause as to the defendant’s liability for damage due to fire, that fire, 
consequent upon a risk insured against, was within the coverage of the policy 
See German Savings & Loan Society v. Commercial Union Assur. Co., Ltd. (C. 
C. A.) 187 F. 758; Tracy v. Palmetto Fire Ins. Co., 207 Iowa, 1042, 222 N. W. 


447; Russell v. German Fire Ins. Co., 100 Minn. 528, 111 N. W. 400, 10 L. R. A. 
(N. S.) 326. 


The conclusions of the trial court as is clear from its memorandum of decision, 
were based upon the conception that, as the first outburst of flame caused the 
truck to leave the highway and the fire which first manifested itself in that flame 
continued thereafter to burn until everything combustible about the truck was 
consumed, the fire was to be regarded as the cause of all the loss which ensued, 
or that it was at least an independent cause of lass operating concurrently with the 
collision and upset, so that, for the plaintiff to recover damages done by the latter, 
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it would be necessary for him to segregate in his proof such loss from that due 
to fire. These conclusions overlook the element in the situation due to the fact 
found by the trial court that it was the collision and upset which was the imme- 
diate cause of the ignition of the gasoline in the tanks, and which thereby brought 
about the substantial damage due to fire. That being so, the rule requiring the 
plaintiff to segregate the damage due to a particular peril insured against where 
the entire loss is due to two causes operating independently would not be appli- 
cable. In view of the pleadings and upon the facts found, the decision of the trial 
court cannot be sustained. 

There is error, the judgment is set aside and a new trial ordered. 

In this opinion, the other Judges concurred. 


RUIZ v. CLANCY et al. No. 33284. 
Supreme Court of Louisiana. July 1, 1935. 
Rehearing Denied July 18, 1935. 
162 Southern Reporter 734. 
i. INSURANCE. 

Stipulation .in automobile lability policy that no recovery against insurer 
should be had until amount of assured’s obligation to pay should be finally deter- 
mined, either by judgment against assured after actual trial or by written agree- 
ment of assured and claimant and insurer, must yield to statute which allows 
injured person to bring suit against insurer without making insured a party thereto 
(Act No. 55 of 1930, amending Act No. 253 of 1918). 

(For other cases, see Insurance, Dec. Dig. § 5914.) 

2. INSURANCE. 

Insurer may limit coverage in automobile liability policy to obligation to pay 
only such sums as insured shall become obligated to pay by reason of liability 
imposed on him by law (Act No. 55 of 1930, amending Act No. 253 of 1918). 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Brunot and Odom, JJ. dissenting. 

Suit by Mrs. Arthur Ruiz, tutrix, against Frank J. Clancy and others. Judg- 
ment for defendants was affirmed by the Court of Appeal (157 So. 737), and plain- 
tiff brings writ of review. 

Judgment affirmed in part and reversed in part and case remanded. 

S. T. Cristina, G. E. Konrad, and H. W. & H. M. Robinson, all of New 
Orleans, for applicant. 

John May, of New Orleans, for respondents. 

O’Nieit, Chief Justice. 

The district court dismissed this suit on an exception of no cause or right of 
action, and the judgment was affirmed by the Court of Appeal. The suit is for 
damages for the death of the plaintiffs’ mother, Mrs. Christopher Lochbaum, who 
died of injuries suffered in an accident, while she was riding in an automobile, as 
one of several guests of her husband, who was driving the car. The plaintiffs are 
the two minor children of Mr. and Mrs. Lochbaum, represented by their tutrix, 
Mrs. Arthur Ruiz. She alleges that Christopher Lochbaum, father of the children, 
also is dead. We infer from the circumstances of the case—although it is not 
alleged—that both Mr. and Mrs. Lochbaum died of injuries suffered in the same 
accident. It is alleged that Lochbaum negligently ran into the rear end of a truck 
that was parked on the side of the road, his negligence consisting of his failure to 
see the truck. 

The suit was brought against three parties, namely, (1) Frank J. Clancy, who 
is sheriff of Jefferson parish, and who owned the automobile; (2) the administra- 
tor of the succession of Christopher Lochbaum, who was a deputy sheriff under 
Clancy at the time when Lochbaum was driving the ill fated automobile; and (3) 
the Travelers’ Insurance Company, insurer of Clancy against liability for damages 
because of bodily injury, including death, accidentally sustained by any person or 
persons and caused by the ownership, maintenance, or use of the automobile. 

The liability of the insurer is limited, by the terms of the policy, to $25,000 for 
all damages arising out of bodily injuries or death of one person, and, subject to 
that limitation, is limited to $50,000 for all damages arising out of bodily injuries 
or death of two or more persons in any one accident. 
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The so-called coverage, or liability of the insurer, is to pay, on behalf of the 
issured, all sums which the assured shall become obligated to pay by reason oi the 
liability imposed upon him by law for damages because of bodily injury, including 
death at any time resulting therefrom, accidentally sustained by any person or per- 
ons and caused hy the ownership, maintenance, or use of the automobile. It is 
stipulated in the policy that the ingualified word “assured,” wherever it is used in 
or is applicable to the coverage of liability for bodily injury, includes not only the 
named assured (Frank J. Clancy) but also any other person while legally using the 
automobile, or legally responsible for the use thereof, provided the disclosed and 
actual use be for “Pleasure and Business,” as defined in the policy, and provided 
that such use be with the permission of the named assured. 

[1] The policy is said to be subject to the condition that no recovery against 
the company shall be had until the amount of the assured’s obligation to pay shall 
have _— finally determined, either by judgment against the assured after actual 
trial, by written agreement of the assured and the claimant and the company. 

his stipah ition, however, must yield to the provisions of Act No. 55, of 1930, whicn 
ines an injured person to bring suit against the hability insurer without making 
the insured a party to the suit. In fact, one of the conditions stated in the policy is 
that any specific statutory provision in force in the state in which it is claimed that 
the insured is liable for any such loss as is covered by the policy shall supersede 
any provision in the policy inconsistent therewith. 

The plaintiffs are claiming only the damages which they, the minor children of 
Mrs. Lochbaum, have suffered by the loss of the companionship and care and affec- 
tion of their mother, and for the grief which the sudden death of their mother 
brought upon them. ‘There is no claim for damages for sufferings endured by the 
nother, as to which a right of action might have survived in favor of her minor 

ildren, under the provisions of Act No. 223 of 1855, amending article 2315, which 
was then article 2294 of the Civil Code. The damages here claimed are only = 
1 s for which a right of action was given by the amendment of article 2315 o 

ivil Code, by Act No. 71 of 1884, to “the survivors above mentioned,” in ei 
No. 223 of 1855, being originally only the minor children or widow of the deceased, 
or either of them, Bs now including other relations, by virtue of the amendments 
made by Act No. 120 of 1908 and Act No. 159 of 1918. 

(0. 55 of 1930, amending and re-enacting the title and the first section 
of 1918, declares that it shall be illegal for any company to issue any 
liability” unless it contains a provision to the effect that the insol- 
1 ankruptcy of the assured shall not release the company from the payment 
damages for injury sustained or loss occasioned during the life of the policy; and 
he statute provides that the injured person or his heirs, at their option, shall have 
a righ t of direct action against the insurer, within the terms and limits of the policy, 
ier in the parish where the accident or injury occurred or in the parish where the 
assured has his domicile, and that the action may be brought either against the 
urer alone or against both the assured and the insurer, jointly and in solido. The 
tatute provides further that nothing contained therein shall be construed to affect 
e provisions of the policy contract if they are not in violation of the laws of the 
‘tate; and the statute declares that its intent is that any action brought thereunder 
hall be subject to all of the lawful conditions of the policy contract, and be subject 
to the defenses which could be urged by the insurer to a direct action brought by 
the insured, meaning, of course, an action brought by the insured against the insurer 
to recover for a liability for which the insured was judicially compelled to pay for 
injury sustained by a third party. The statute does not purport to interfere with 
the right of an insurance company to limit the so-called coverage, “in any policy 
inst liability,” to “liability imposed upon him [the assured] by law,” as this 
icy provides. An insurance company therefore, may—as the company did in this 
instance—limit the coverage, or liability of the company, to the obligation to pay 
nly such sums as the insured shall become obligated to pay by reason of the liabil- 
ity imposed upon him by law. The attorney for the insurance company contends 
that the statute would interfere with the freedom of parties to enter into contracts, 
and would be therefore unconstitutional, if it forbade insurers to limit their 
so-called coverage, in liability insurance policies, so as to cover only the legal lia- 
bility of the insured. The statute does not purport to do that, by merely giving to 
an injured person a right of action against the insurer, and by compelling the insurer 
to respond—within the limits of the policy—to the obligation of the insured. 
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It is virtually conceded, therefore, that the minor children of Mrs. Lochbaum 
have no cause or right of action against the insurance company unless they have a 
cause of ‘action against either Clancy or the administrator of the succession of 
Lochbaum. 


[3, 4] The plaintiffs have no cause of action against Clancy. They claim a 
cause of action against him under the law of master and servant, and the doctrine 
of respondeat superior. It is alleged that Lochbaum, in driving the automobile, at 
the time of the accident, was acting within the scope of his employment, as deputy 
sheriff and as an employe of Clancy, and with Clancy’s knowledge and consent. 
But it is alleged also that Mrs. Lochbaum was in the car as one of several guests 

her husband. Hence she was not in the custody of the deputy sheriff, officially, 

or being escorted somewhere to serve as a witness or juror, or to have part in any 
matter in which the office of the sheriff might have been concerned. It is not even 
alleged - bys Lochbaum’s being in the automobile was with the consent or 
knowledge of Clancy. The employer of the driver of an automobile is not liable 
for di mages ee the accidental injuring or killing of a person whom the driver 
has invited to ride with with him, and who while so riding as his guest is injured 
or killed a an accident caused by negligence on the part of the driver, in a case 
where the guest’s riding in the automobile was without the consent or knowledge 
of the employer of the driver, and was not within the scope of, or in any way 
connected with, the employment of the driver. It was so decided by the Court of 
Appeal for the Second Circuit, in Jefferson v. King, 12 La. App. 249, 124 So. 589, 
and the ruling was affirmed »%y this court by the denial of a writ of review, on the 
ground that the judgment was correct. 

[5] It is argued on behalf of the insurance company that the plaintiffs have no 
cause or right of action against the succession of the deceased Lochbaum because 
it is — public policy for a child to sue his father for damages for an alleged 
tort, and because it is declared in article 104 of the Code of Practice that children 
under parental authority shall not bring suit against their parents. The article of 
the Code of Practice declares: 

“Children, as long as they are subjected to paternal power, that is to say, while 
their fathers and mothers are living and they not emancipated, can not bring suit 
against them.” 

The expression “while their fathers and mothers are living” conveys the impli- 
cation that a suit may be brought on behalf of an unemancipated child against the 
succession of a deceased parent of the child; because, otherwise, the expression 
“while their fathers and mothers are living” would be redundance. To say that 
an unemancipated child cannot sue his parents while they are living leaves the 
implication that an unemancipated child may, through his guardian or tutor, sue 
the succession of a deceased parent of the child. Before article 104 of the Code 
of Practice was adopted, suits by children against their parents were deplored and 
discouraged, but not forbidden. The reason why such suits were deemed objection- 
able was explained in Bird v. Black, 5 La. Ann. 189, 196, thus: 


“The decisions of this court have not cnauieaia suits of children against their 
parents, unless to redress clear and palpable injustice. There are services which 
parents render to their children, and which it is presumed they perform until the 
contrary appears, which money cannot buy: and filial duty should restrain the child 
from exposing the faults of its parents, or worrying them with litigation, unless 
compelled by extreme necessity.” 

\ great majority of the courts of this country adhere to the common-law rule 
that a minor child cannot sue his father or mother fora _— he A list of the 
decisions appears in the annotation to Dunlap v. Dunlap, 84 N. 352, 150 A. 905, 
915, 71 A. L. R. 1055. In that case the New Hampshire aaeiase Ga held that a 
minor child could recover damages from his father for bodily injuries suffered by 
reason of negligence rendering a master liable to a servant, where the father, who 
was the employer of the child, was protected by liability insurance. The court 
expressed a doubt about the soundness of basing the rule of nonliability of the par- 
ent to the child upon a relative incapacity to sue. The court said that out of all of 
the discygsion on the subject only one substantial or reasonable ground for denying 
liability in such cases had emerged; and that was that the parental authority should 
be so far supreme that whatever would unduly impair it should be foregone by the 
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child for his ultimate good. It was held that where the father was protected by 
insurance against financial loss or liability, and the suit could not impair or affect 
in any way the parental authority, there was no reason for an application of the 
rule of incapacity to sue. The conclusions of the court were summed up thus: 

“Such immunity as the parent may have from suit by the minor child for per- 
sonal tort arises from a disability to sue, and not from lack of violated duty. This 
disability is not absolute. It is imposed for the protection of family control and 
harmony, and exists only where a suit or the prospect of a suit might disturb the 
family relations. Stated from the viewpoint of the parent, it is a privilege, but 
only a qualified one. * * * It does not apply to an emancipated child, or to a case 
where liability in fact has been transferred to a third party.” 

An heir or universal legatee who has accepted unconditionally the succession 
of a deceased tort-feasor may be sued for civil reparation for the injury which the 
deceased has done, even though no suit therefor was brought during his lifetime, 
and even though gee he nor his succession was benefited by the wrongdoing. 
Code Prac. ‘“: 25; Edwards v. Ricks, 30 La. Ann. 926; Dirmeyer v. O’Hearn, 39 
La. Ann. 7 3: So. a cited with —— in Johnson v. Levy, 118 La. 447, 43 So. 
46, 9°L,,. R: (N. S.) 1020, 118 Am. 378, 10 Ann. Cas. 722. So, also, may an 
injured ae sue the administrator of ae succession of a deceased tort-feasor for 
compensatory damages. Smith vy. Nicholson, 6 La. Ann. 704. When the heirs at 
law, who have not accepted the succession unconditionally, sue the administrator 
of the succession, they are not suing themselves, so to speak, because their rights 
as creditors are superior to their rights as heirs in the estate of the deceased per- 
son. 

Our conclusion, therefore, is that the minor children of the deceased, Chis 
topher Lochbaum, have a right of action against the administrator of his succession. 

The decision rendered by the Court of Appeal in this case, denying the minor 
children a right of action against the administrator of the succession of their 
tather, is founded upon the fact that the damages which the children are claiming 
are only such as may be due to them by reason of the injury which caused their 
mother’s death, and upon the theory that, as the mother could not have sued her 
husband for damages for the injuries sustained by her, neither could her heirs 
have sued him for the fatal consequence of the injuries suffered by her. The Court 
of Appeal cites the decision rendered by this court in Vitale v. Checker Cab Co., 
166 La. 527, 117 So. 579, 59 A. L,. R. 148. That decision, however, had nothing to 
do with the rule of incapacity of the wife to sue the husband, or immunity of the 
husband against a suit by the wife, or immunity of the parent against a suit by a 
minor child. Mrs. Vitale suffered bodily injuries and her husband was killed in a 
collision between a truck which he was driving (and in which Mrs. Vitale was 
riding) and a taxicab belonging to the Checker Cab Company. Mrs. Vitale sued 
the Checker Cab Company for damages for the bodily injuries which she had 
suffered and also for the loss of support and companionship of her husband. The 
Checker Cab Company pleaded contributory negligence on the part of Vitale. The 
evidence in the case showed that the accident was caused by the negligence of 
both Vitale and the driver of the taxicab. As to the damages claimed by Mrs, 
Vitale for the bodily injuries which she had suffered, the ruling was that the con- 
tributory negligence of her husband could not be imputed to her, and hence that 
she could recover the amount of these damages from the Checker Cab Company; 
but, as to the damages which Mrs. Vitale claimed for the death of her husband, 
the ruling was that, as her husband would have had no cause of action against the 
Checker Cab Company for damages for the bodily injuries which resulted in his 
death, because of his contributory negligence, neither did his wife have a cause of 
action for the loss which she suffered by reason of his death. The rule that there 
is no right of action for damages for the loss of the support or companionship 
of one whose death is caused directly or proximately by his own negligence against 
—— whose neglig yence also contributed to the fatal result was established by 

* juris ee previous to the V — Case. Brown v. Texas & Pacific Ry. Co., 
2 La. Ann. 350, 7 So. 682, 21 Am. Rep. 374; Barnhill v. Texas & Pacific Ry. 
Co., 109 La. 43, 44, 33 So. 63; ie lb v. Louisiana Western Railroad Co., 132 
la. 761, 61 So. 782; Castile v. O’Keefe, 138 La. 479, 70 So. 481; Nelson v. Texas & 
Pacific Ry. Co., 140 La. 676, 73 So. 769; Nolan v. Illinois Central Ry. Co., 145 La. 
483, 82 So. 590. See also Bunt v. Sierra Butte Gold Mining Co., 138 U. S. 483, 
484, 11 S. Ct. 464, 34 L. Ed. 1031. 
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The ruling in the Vitale Case was referred to with approval in the opinion 
rendered in the case of Mrs. Carmen F. Palmer Edwards v. Royal Indemnity Co. 
(La. Sup.) 161 So. 191. In the latter case, Miss Carmen F. Palmer, before she 
was married to Edwards, suffered bodily injuries in an automobile accident, caused 
by the negligence of Edwards, who was driving the automobile. Miss Palmer 
sued Edwards for damages, and thereafter married him. On an exception to the 
capacity of the wife to proceed with 5! suit against her husband for damages for 
a tort, the suit was dismissed. Mrs. Edwards appealed, and, while the appeal was 
pending, she sued the insurance company, under the provisions of Act No. 55 of 
1930. That suit was also dismissed on an exception of no cause or right of action; 
and Mrs. Edwards again appealed. The court of appeal affirmed the judgment in 
both cases. See Palmer v. Edwards (La. App.) 155 So. 483, and, on rehearing 
(La. App.) 156 So. 781; and Edwards y. Royal Indemnity Co. (La. App.) 155 So. 
472. On the application of Mrs. Edwards for a writ of review, this court approved 
the judgment dismissing the suit against Edwards, and refused to issue the writ, 
hut granted the writ in the case against the Royal Indemnity Company, and reversed 
the judgment. The purport of the decision was that the abatement of Miss 
Palmer’s right of action against Edwards, by effect of her marrying him, was a 
matter which did not concern the insurance company, because the abatement of 
the action against Edwards had nothing to do with the merits of the claim of Miss 
Palmer, or Mrs. Edwards, against either Edwards or the insurance company. The 
incapacity of the woman to prosecute the suit against Edwards was only a relative 
incapacity on her part, or relative immunity on his part, and did not affect the 
lights of the insurance a any more than it would have affected the rights 
of the insurance company if Miss Palmer had merely refused to sue Edwards, and 
had not married him. comets is not like suretyship, in that an insurer who pays 
the loss has no recourse against the insured, as a surety who pays the debt has 
against the principal debtor. In Act No. 55 of 1930, the insurer and the insured 
are referred to as being liable for a claim for damages, but, in such case, the 
imsurer is like the principal debtor. That is one of the effects of the act of 1930, 
in allowing an injured party to sue the insurer alone. The decision in Edwards 
v. Royal Indemnity Co. merely recognizes a distinction hetween a case where there 

no « of action against the insured, and hence no cause of action against the 
insurer, < a case where there is no right of action against the insured because 
of a relative incapacity of the injured party to sue the insured, or relative immun- 
ity of the insured against being sued by the injured party, in which case, according 
to Edwards vy. Royal Indemnity Co., the injured party may have a right of action 
iwainst the insurance company alone, under the act of 1930. With regard to the 
merits of a claim against an insured, the statute does not give the claimant a 
tight of action against the insurance company unless the claim against the insured 
is well founded in law. That is in accord with the language of the policy contract, 
and is not contrary to any provision of the statute. The last paragraph of the 
statute provides that, in a suit brought by an injured person against the insurance 
company alone, the company may urge “ de haaies which the company might 
urge in a suit brought against the company by the insured, to recover a loss which 
he has been com pelled judicially to pay to the injured party. The Court of Appeal 
for the First Circuit, apparently, misconstrued this provision in the last paragraph 
of the statute, in Edwards v. Royal Indemnity Co., 155 So. 472, as this court 
pointed out in reviewing the decision. In the present case, the plaintiffs’ petition 
discloses a cause of action, and they have a right of action against Christopher 
Lochbaum, who, by the terms of the policy of insurance, is deemed to have been 
the insured. 

The judgment of the district court and of the Court of Appeal is affirmed in 
so far as it maintains the exception of no cause or right of action against Frank 
J. Clancy and dismisses the suit against him; the judgment is annulled and reversed 
in so far as it maintains the exception of no cause or right of action against the 
administrator of the succession of Christopher Lochbaum and against the Travelers’ 
Insurance Company ; and as to these defendants the exception of no cause or riglit 
of action is overruled, and the case is ordered remanded to the district court for 
further proceedings. The costs of the trial of the exception, and the costs of 
this appeal, are to be borne by the insurance company. The liability for other court 
costs is to depend upon the final disposition of the case. 

Brunot and Odom, JJ., dissent. 
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AMERICAN MUT. LIABILITY INS. CO. v. OCEAN ACCIDENT 
GUARANTEE CORPORATION, Limited. 
Supreme Court of New Hampshire. Hillsborough. June 27, 1935. 
180 Atlantic Reporter 249. 
3. INSURANCE. 


Where indorsement on mutual liability policy provided that insurance should 
extend to persons using automobile covered unless such person had other collectible 
insurance, and policy provided that all provisions at variance with statute should be 
superseded thereby, statute requiring automobile liability policies to cover insured 
and any person responsible for operation of insured’s automobile with his consent 
held not made part of policy, and hence insurer was not liable for injuries caused by 
operation of automobile by bailee of owner which was covered by other insurance 
(Laws 1927, c. 54, § 1). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

Transferred from Superior Court, Hillsborough County; Lorimer, Judge. 

Bill by the American Mutual Liability Insurance Company against the Ocean 
\ccident Guarantee Corporation, Limited. Transferred without ruling. 

Judgment for plaintiff. 

Bill in equity, to determine which of two policies of insurance, one issued by the 
laintiff, the other by the defendant, covers the liability of R. H. Marcotte to 
Villiam Crooker for injury caused Crooker by Marcotte’s negligence. On October 
3, 1927, the plaintiff issued to the Murray Motor Company, Inc., of Nashua an 
automobile garage public liability and property damage policy effective for one year. 
To this policy was attached a rider or indorsement which contained the following 
provision: “In consideration of the premium at which the policy to which this 
endorsement is attached is written, it is agreed that the insurance provided by this 
policy is extended in the same manner and under the same conditions as it is avail- 
able to the named Insured, to any person, or persons, while riding in or legally 
usilg, Operating or maintaining any motor vehicle or trailer covered by this policy, 
and to any person, firm, or corporation, legally responsible for the operation, use, 
or maintenance thereof, provided such use, maintenance, or operation is with the 
consent, express or implied of the named Insured; except that this insurance shall 
not he available to any person, firm, or corporation having other collectible insur- 
ance as respects the accident. * * *” A policy containing a similar exclusion, 
issued by the plaintiff June 28, 1927 (after chapter 54 of the Laws of 1927 had 
become effective), was approved by the insurance commissioner. 

On June 22, 1928, the Murray Motor Company loaned an automobile to R. H. 
Marcotte, who, at the Murray Company’s request, procured from the defendant a 
motor vehicle liability policy covering his operation of the car for that day. While 
driving the car on that day, Marcotte was involved in the accident in which Crooker 
was injured. Crooker brought suit against Marcotte and named both the plaintiff 
and defendant herein as trustees. The suit was settled for $2,111.34, half of that 
sum being paid by each insurance company under an agreement that the particular 
insurance company held by the court to be liable would reimburse the other for the 
half so paid. Further facts are stated in the opinion. Transferred by Lorimer, J., 
without a ruling. 

Lucier & Dowd, of Nashua (A. A. Lucier, of Nashua, orally), for plaintiff. 


Demond, Woodworth, Sulloway, Piper & Jones, of Concord (Franklin Hollis, 
of Concord, orally), for defendant. 


MARBLE, Justice. 


The defendant contends that the indorsement provision attached to the mutual 
policy to the effect that the insurance shall not be available to one who carries other 
collectible insurance conflicts with the provisions of section ft of chapter 54 of the 
Laws of 1927, which provides that a “Motor Vehicle Liability Policy,” in order to 
conform to the requirements of that act, must cover the insured and any person 
responsible for the operation of the insured’s motor vehicle with his express or 
implied consent. It is claimed that the terms of this statute were made a part of the 
insurance contract between the plaintiff and the Murray Company, since the policy 
contained the special provision that, “if any of the Agreements, Conditions or 
Declarations of this Policy are at variance with any special statutory provision in 
force in the state within which coverage is granted, such specific statutory provision 


1 ) 
\ 
l 
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shall supersede any such Agreement, Condition or Declaration of this Policy incon- 
sistent therewith.” 

[1-3] The act of 1927 does not compel the owner of an automobile to carry lia- 
bility insurance. Sauriolle v. O’Gorman, 86 N. H. 39, 45, 163 A. 717. The same 
Legislature which passed that act rejected House Bill No. 309, which provided that 
no motor vehicle, with certain specified exceptions, should be registered unless the 
application therefor was accompanied by a certificate stating that the applicant had 
taken out insurance in a prescribed form and amount, or had executed a bond, or 
deposited cash or securities with the commissioner of motor vehicles. Journal N. 
H. Senate & House 1927, p. 378. 

The purpose of chapter 54 is simply to induce motor vehicle operators to provide 
security to persons injured by their negligence. To attain this result, the court 
is authorized on preliminary inquiry concerning an accident to order a defendant 
to furnish security, and, if the defendant fails to obey the order, his license to 
operate and the registration of his car are forthwith suspended (section 3). The 
security which the court is empowered to order may be in the form of “cash, bonds, 
stocks, or other evidences of indebtedness satisfactory to the court” (section 10), and 
the court is required to accept asa sufficient compliance with any order for security 
a certificate of an insurance company to the effect that the defendant carries a lia- 
bility policy in the amount and form designated by the act or the certificate of a 
surety company that it has issued to the defendant a motor vehicle liability bond 
containing the requisite provisions (section 4). 

It is thus apparent that the sections of the act relating to the form and cover- 
age of motor vehicle liability policies have reference to those policies which entitle 
ihe insured to a certificate, and cannot reasonably be interpreted to mean that every 
motor vehicle liability policy issued in New Hampshire shall be subject to the pro- 
visions of the act whether those provisions are contained in the policy or not. As 
stated by the trial court in Sheldon v. Bennett, 282 Mass. 240, 243, 184 N. E. 722, 
“The statute does not prohibit the operation of an automobile in New Hampshire 
not covered by a liability policy. It does not appear to prohibit the making in New 
Hampshire of a different form of liability policy. The statute simply provides that 
when an accident has happened in New Hampshire causing injuries to a plaintiff 
who appears to have a good case, the policy of liability insurance to be effective in 
avoiding the suspension of registration and license must be the exact sort of policy 
provided by the statute.” 

The “financial responsibility acts” of New York and Rhode Island have received 
a very similar interpretation. Cohen vy. Metropolitan Cas. Insurance Co., 233 App. 
Div. 340, 252 N. Y. S. 841; American Lumbermen’s Cas. Co. v. Trask, 238 App. Div. 
668, 266 N. Y. S. 1, oS 264 N. Y. 545, 191 N. E. 557; Anderson vy. American 
Insurance Co., 50 R. I. 502, 505, 149 A. 797. 

The question es presented was not raised in the case of Raymond v. ‘Great 
\merican Indemnity Co., 86 N. H. 93, 163 A. 713. The policy there considered is 
held on motion for rehearing not to be in conflict with the provisions of chapter 54. 
\rgument on the motion was not invited, and it is assumed in the opinion without 
discussion that the act applies. 

In accordance with the agreement of the parties, the order is, judgment for the 
plaintiff for $1,055.67. 

All concurred. 


SKENANDOA RAYON CORPORATION v. HALIFAX FIRE INS. CO. OF 
HALIFAX, NOVA SCOTIA 
Supreme Court, Appellate Division, Fourth Department. June 26, 1935. 
281 New York Supplement 193. 
1. INSURANCE. 

Where insurer was authorized to write policy insuring goods against loss or 
damage resulting from maintenance or use of automobiles and had accepted risk 
by delivering a policy, conditions of which had been performed by insured, obliga- 
tions imposed by statute requiring such policy to contain provision that insolvency 
or bankruptcy of insured should not release insurer from payment of damages 
became by operation of law a part of contract (Insurance Law, §§ 109, 110, subd. 7). 

(For other cases, see Insurance, Dec. Dig. § 59114.) 
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2. INSURANCE. 

Statute requiring policies of insurance against loss or damage to property 
caused by motor vehicle to contain provision that insolvency or bankruptcy of insured 
should not release insurer is mandatory, and its effect is to give to injured claimant 
cause of action against insurer for same relief that would be due to solvent principal 
seeking indemnity after satisfaction of judgment (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

INSURANCE. 

Primary purpose of requirement of statute prescribing standard provisions for 
liability policies that automobile liability policy contain provision insuring owner 
against lability resulting from negligence of person legally using or operating it 
with owner’s permission is to meet defense in action on policy that owner was not 
at time of accident, operating vehicle personally or by his agent, although it was 
being operated by member of his family or another with his consent, express or 
implied (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

4. INSURANCE. 

Requirement of statute prescribing standard provisions for liability policies that 
automobile liability policy contain provision insuring owner against liability for 
damages for death or injuries to person or property resulting from negligence of 
person legally using or operating vehicle with owner’s permission, held to require 
provision as to death or injuries only if policy insured against bodily injuries and as 
to property only if policy insured against property damage, and hence standard pro- 
visions were not inapplicable to policy insuring trucker against loss or damage to 
property resulting from use of particular truck because provisions would require 
insurer to insure against death and personal injuries, although it was prohibited 
from doing so by another statute (Insurance Law, §§ 109, 110, subd. 7). 

(For other cases, see Insurance, Dec. Dig. § 59134.) 

INSURANCE. 

Insurer of trucker against loss resulting from liability of trucker to others for 
loss or damage to merchandise caused by fire or overturning of particular truck was 
not relieved from liability by bankruptcy of trucker but was subject under standard 
provisions applicable to liability policies to suit by owner of merchandise where 
execution levied pursuant to judgment obtained by owner against trucker was 
returned unsatisfied because of bankruptcy of trucker (Insurance Law, §§ 109, 110, 
subd. 7). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Submission of controversy upon an agreed statement of facts pursuant to Civil 
Practice Act, § 546, by the Skenandoa Rayon Corporation against the Halifax Fire 
Insurance Company of Halifax, Nova Scotia. 

Judgment for plaintiff. 

\rgued before Sears, P. J., and Taylor, Edgecomb, Thompson, and Lewis, JJ. 

Harry E. Wareham, of Syracuse, for plaintiff. 

William Otis Badger, of New York City, for defendant. 

EpmunpD H. Lewis, Justice. 

A submitted controversy under section 546 of the Civil Practice Act presents 
the question whether section 109 of the Insurance Law applies to a policy, issued by 
a fire insurance corporation, which insures against loss resulting from liability of the 
assured to others for damages to goods caused by fire or other stated causes for 
which the assured is liable as a common or private carrier. 

It appears from the agreed facts that on April 21, 1933, the plaintiff corporation 
engaged Beatrice Herman, doing business under the name and style of “Mohawk 
Motor Freight,” to whom we shall refer as the assured, to transport by motor truck 
from Utica, N. Y., 41 cases of rayon yarn for delivery at New Bedford, Mass., and 
Suncook, N. H. While the shipment was in transit, the assured’s truck overturned 
causing damage by fire to the plaintiff’s goods. Thereafter, the plaintiff recovered 
a default judgment against the assured in the sum of $2,593. 15, which included dam- 
age to the shipment in the amount of $2,382.36, and in addition the costs and dis- 
bursements of the action. 

Immediately following plaintiff’s fire loss the assured became insolvent, and 
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later, upon her voluntary petition, was adjudicated a bankrupt. Thereafter, an 
execution upon the default judgment against the assured was returned unsatisfied 
and remains wholly unpaid. 

The defendant company is licensed to do business in the state of New York as 
a fire insurance corporation. Among the risks enumerated in section 110, subdivision 
7 of the Insurance Law, which the defendant was licensed to insure, was “loss or 
damage to property resulting from the maintenance and use of automobiles.” Thus 
authorized, the defendant had issued its policy to the assured and had designated 
therein for coverage the particular truck and trailer by which plaintiff’s shipment 
was transported. By its contract with the assured the defendant insured “against 
loss resulting from the liability of the assured to others for loss or damage to lawful 
goods and merchandise caused by * * * (a) fire, including self-ignition or 
internal explosion of the conveyance or lightning. * * * (f) Overturning of the 
motor truck.” 

Concededly the shipment was of “lawful goods” and, although we are not 
informed of the precise cause of the fire, it is agreed that the truck overturned with 
resulting damage by fire to the shipment, and that in a suit by plaintiff against the 
assured which followed a judgment was awarded to the plaintiff. It is also agreed 
that the assured and her agents had fully complied with the conditions of the insur- 
ance contract both before and after the damage, except that no payment had been 
made by reason of the loss suffered by the plaintiff. 

In resisting the plaintiff’s demand for payment of a sum equal to the judgment 
which plaintiff has recovered against the assured, the defendant contends that the 
provisions of section 109 of the Insurance Law do not apply to the policy here 
involved. 

[1] We have already pointed out that the defendant was authorized by section 
110 of the Insurance Law to issue policies against loss or damage to property result- 
ing from the maintenance and use of automobiles. The defendant chose to enter 
this particular field of risks and to issue such a policy to the assured. Being author- 
ized to write that type of insurance and having accepted the risk by delivering a 
policy, the conditions of which were performed by the assured, the obligations 
imposed by section 109 became, by operation of law, a part of the contract. The 
statute provides in part: 

“$109. Standard provisions for lability policies. No policy of insurance * * * 
against loss or damage to property caused by * * * any vehicle * * * pro- 
pelled or operated by any motive power, and for which loss or damage the person 
insured is liable, shall be issued or delivered in this state by any corporation or 
other insurer authorized to do business in this state, unless there shall be contained 
within such policy a provision that the insolvency or bankruptcy of the person insured 
shall not release the insurance carrier from the payment of damages for injury 
sustained or loss occasioned during the life of such policy, and stating that in case 
execution against the insured is returned unsatisfied in an action brought by the 
injured person, or his or her personal representative in case death results from the 
accident, because of such insolvency or bankruptcy, then an action may be main- 
tained by the injured person, or his or her personal representative, against such cor- 
poration under the terms of the policy for the amount of the judgment in the said 
action not exceeding the amount of the policy. * * * 


“A policy issued in violation of this section shall, nevertheless, be held valid 
but be deemed to include the provisions required by this section, and when any pro- 
vision in such policy or rider is in conflict with the provisions required to be con- 
tained by this section, the rights, duties and obligations of the insurer, the policy- 
holder and the injured person shall be governed by the provisions of this section.” 

[2] This is a mandatory law of which it has been said: “The statute was 
prompted by a definite mischief (cf. Lunt v. Aftna Ins. Co., 253 Mass. 610 [149 N. E. 
660]; Roth v. Nat. Auto Mut. Cas. Co., supra [202 App. Div. 667, 669, 195 N. Y. S. 
865]). Before its enactment, the insolvency of the assured was equivalent in effect 
to a release of the surety. The policy was one of indemnity against loss suffered 
by the principal, and loss to him there was none if he was unable to pay. The effect 
of the statute is to give to the injured claimant a cause of action against an insurer 
for the same relief that would be due to a solvent principal seeking indemnity and 
reimbursement after the judgment had been satisfied.” Coleman v. New Amsterdam 
Casualty Co., 247 N. Y. 271, 275, 160 N. E. 367, 369, 72 A. L. R. 1443. 
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We cannot agree with defendant’s argument which, in effect, would free the 
defendant from the legal obligations imposed by section 109. It is claimed that if 
we construe the provisions of that section to apply to the policy here involved, the 
defendant will be placed in the anomalous position of being prohibited by section 
110 from writing insurance against bodily injuries and being required to issue such 
policies by section 109. The argument rests upon defendant’s interpretation of the 
third sentence of section 109, which provides: “§ 109. * * * No such policy shall 
be issued or delivered in this state on or after July first, nineteen hundred and 
twenty-four, to the owner of a motor vehicle, by any corporation or other insurer 
authorized to do business in this state, unless there shall be contained within such 
policy a provision insuring such owner against liability for damages 


for death or 
injuries 


to person or property resulting from negligence in the operation of such 
motor vehicle, in the business of such owner or otherwise, by any person legally 
using or operating the same with the permission, express or implied, of such owner.” 

he defendant interprets the provision last quoted as requiring that all policies 
subject to section 109 must insure against loss by reason of bodily injury. We do 
not so construe it. 


[3] That purpose of this particular provision of section 109 has been judicially 
interpreted to be: “An ‘additional interest’ clause aimed to protect the public against 
the operation of a car by others than the owner, provided they have the owner's 
consent, express or implied. The primary purpose of this requirement is to meet 
the defense in an action on the policy that the owner was not at the time of the 
accident operating the car personally or by his agent, although it was being operated 
by a member of his family or another with his consent express or implied. (Van 
Blaricom vy. Dodgson, 220 N. Y. 111 [115 N. E. 443, L. R. A. 1917F, 363]; 
Vehicle & Traffic Law; Cons. Laws, ch. 71, § 59).” Burstein v. New Amsterdam 
Casualty Co., 255 N. Y. 137, 142, 174 N. E. 304, 305. 

[4-6] Accepting as an aid to construction this interpretation of the general pur- 
pose of the act, we would expect, in line with such a purpose, to find that the legal 
obligation which the statute creates attaches itself to those policies which insure 
against liability for bodily injury and property damage or against either type of lia- 
bility as a separate risk. We believe the sentence structure lends itself 
construction. The clause involved is: “* * * Unless there shall be contained 
within such policy a provision insuring such owner against liability for damages for 
death or injuries to person or property resulting from negligence in the operation 
ot such motor vehicle. * * *” (Italics are writer’s.) We construe the clause 
and its context as requiring that no policy shall be issued by an insurer to the owner 
of a motor vehicle unless it shall contain a provision insuring such owner against 
liability for damages for death or injuries to the person, if the policy insures against 
bodily injuries, or for injuries to property, 
damage alone, 


to such 


if the policy insures against property 
resulting from negligence in the operation of such motor vericle in 
the business of such owner or otherwise by any person legally using or operating thc 
same with the permission, express or implied, of such owner. Such a construction 
is in line with the purpose of the entire section which is “for the benefit of persons 
injured or suffering damage.” Bakker v. A®tna Life Ins. Co. of Hartford, 264 N. 
Y. 150, 153, 190 N. E. 327, 328. 

“The cardinal rule for the construction of legislative acts is to ascertain the 
intent of the Legislature. When that is determined the language must, if possible, 
be construed to make the intent effective.” People ex rel. Steckler v. Warden of 
City Prison, 259 N. Y. 430, 433, 182 N. E. 73, 74. “Our duty is to search out the 
intention of the Legislature and to give effect to it when discovered though the 
expression be imperfect.” 103 Park Ave. Co. v. Exchange Buffet Corporation, 242 
N. Y. 366, 374, 152 N. E. 117, 119; cf. Archer v. Equitable Life Assurance Society, 
218 N. Y. 18, 22, 112 N. E. 433. The construction for which the defendant contends 
would defeat the purpose of the act; it would impute to the lawmaking body an 
intent to withhold the benefits of section 109 from those who have suffered property 
damage when, as in the case at bar, such a risk is within the authorized coverage of 
a fire insurance policy. Such an interpretation disregards the rule that: “In the 
construction of a statute, adherence to the written word will not be suffered to 
‘defeat the general purpose and manifest policy intended to be promoted.’” City 
Bank Farmers’ Trust Co. v. New York Cent. R. Co., 253 N. Y. 49, 57, 170 N. E. 
489, 492, 69 A. L. R. 940. The facts of record before us strongly suggest the 
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injustice of such an interpretation as the defendant urges, when viewed in the light 
of the declared purpose of the statute. 

The conclusion we have reached has been influenced by the further fact that 
the same provision of statute (section 110 subd. 7, Insurance Law) upon which 
defendant relies, and which prohibits it from writing insurance for bodily injuries, 
expressly authorizes it to insure “against * * * loss by legal liability for dam- 
age to property resulting from the maintenance and use of automobiles. * * *” 

Considerations of fairness and public policy originally led to the enactment of 
section 109 of the Insurance Law. Hansen v. Continental Ins. Co. of City of New 
York, 262 N. Y. 136, 139, 186 N. E. 420. The same considerations will not now 
permit us to relieve the defendant from the implied obligations which section 109 
has made a part of defendant’s contract of insurance. 

|7| The defendant also claims that its contract, if authorized, was one of 
indemnity only and solely for the benefit of the insured; that inasmuch as the assured 
has paid nothing by reason of the damage to plaintiff's shipment, nothing is due 
under defendant’s policy. The rule is otherwise: “The standard provisions provided 
for in section 109 are three in number and are aimed at separate recognized evils. 
The standard bankruptcy provision gives the injured person a remedy over against 
the insurance company when the judgment against the insured is uncollectible by 
reason of bankruptcy or insolvency. (Merchants’ Mutual Automobile Liability Ins. 
Co. v. Smart, 267 U. S. 126 [45 S. Ct. 320, 69 L. Ed. 538].) It puts an end to the 
rule that a contract of liability insurance is to be regarded as one of indemnity only. 
* * ¥*” Brustein v. New Amsterdam Casualty Co., 255 N. Y. 137, 141, 174 N. E. 
304, 305. 

Furthermore, the bankruptcy provision of section 109 provides that in case 
execution in an action by an injured third party against the assured is returned 
unsatisfied because of the insolvency or bankruptcy of the assured, then an action 
may be maintained against the insurer under the terms of the policy “for the amount 
of the judgment in said action not exceeding the amount of the policy.” It is agreed 
that the amount of plaintiff's judgment against the assured is $2,593.15, and that an 
execution issued thereon has been returned wholly unsatisfied and remains unpaid. 
We conclude the amount of that judgment with proper interest measures the defend- 
ant’s liability to the plaintiff. 

The submitted controversy should be determined in favor of the plaintiff, with 
costs. 

Submitted controversy determined in favor of the plaintiff, with costs. All 
concur. 

TAYLOR et al. v. UNITED STATES CASUALTY CO. 
Supreme Court, Monroe County. May 2, 1935. 
281 New York Supplement 361. 
INSURANCE. 

Under automobile liability policy relieving insurer of liability if automobile at 
time of accident was being driven by person under age fixed by law, insurer was 
relieved from liability if automobile at time of accident was driven by insured’s 17 
vear old son, who had only junior operator’s license, and who at time of accident 
was driving automobile unlawfully, not on business of insured (Vehicle and Traffic 
Law, § 20: Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

Action by Fred H. Taylor and others against the United States Casualty Com- 
pany. On plaintiffs’ motion for summary judgment. 

Motion denied. 

Maurice J. Kaman, of Rochester (Adolph J. Rodenbeck, of Rochester, of coun- 
sel), for the motion. , 

Harris, Beach, Folger, Bacon & Keating, of Rochester (Charles S. Wilcox, of 
Rochester, of counsel), opposed. 

Knapp, Justice. 

This action is brought by the plaintiffs against the defendants to recover the 
sum of $10,590.55, with interest thereon from the 9th day of October, 1934, besides 
the costs and disbursements of the action. 

The facts stated in the plaintiff's complaint briefly are as follows: That on or 
about the 7th day of June, 1933, the defendant issued its policy of insurance to one 
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Charles H. Strong in an amount not to exceed $20,000, insuring him against claims 
arising out of bodily injury, or death of one person or loss of services, under which 
policy the defendant’s total liability was limited to the sum of $30,000. That said 
policy of insurance contained the following provision: 

“This policy shall exclude any obligation of the Company. 

“(a) Under any of the above agreements while any described automobile is 
being driven in any race or speed test or by any person under the age fixed by law 
or under the age of fourteen (14) years in any event.” 

On or about the 12th day of May, 1934, the automobile owned by Charles H. 
Strong and covered by this policy of insurance was being operated and driven by 
one Harmon V. Strong, with the knowledge, consent, and permission of Charles H. 
Strong. It became involved in a collision with an automobile operated by Leon F. 
Mott, one of the plaintiffs, and in which automobile at the time were these other 
plaintiffs. As a result of such collision, these plaintiffs were injured and thereafter 
sued Mr. Strong, the owner of the automobile, and his son for damages, and 
recovered a judgment against them in the amount of $10,590.55. That thereafter 
the Strongs took the benefit of the Bankrupt Act, an execution was returned unsatis- 
fied as against them, and this action is now brought upon this policy of insurance 
against the defendant. 

The defendant alleges in its answer that at the time of the accident referred to 
in the complaint the automobile described in the defendant’s policy of insurance was 
being operated by one Harmon V. Strong, who was at that time 17 years of age 
and possessed of a so-called junior operator’s license, that he had no other operator’s 
license, and that the accident occurred shortly after midnight on or about the 12th 
day of May, 1934, while the said Harmon V. Strong was driving the defendant’s 
automobile, covered by the defendant’s policy of insurance, from the city of Roch- 
ester where he had been engaged in entertaining a friend of his to the home of his 
father, the owner of the automobile. These facts are not denied. It is also alleged 
in the defendant’s answer that at the time and place of the accident the driver, 
Harmon V. Strong, was not operating the said automobile in driving to and from 
school, neither was he operating it in the usual and ordinary pursuit of the business 
of his parent or guardian, and that he was operating it between the hours of one 
half hour after sunset and one-half hour before sunrise, and that he was not at the 
time of the accident accompanied by his parent, guardian, or person with whom he 
actually resided, or the husband or wife of the parent, guardian, or person with 
whom he actually lived or resided. These facts, also, are not denied. 

The question in this motion revolves around the words in the defendant’s policy 
“or by any person under the age fixed by law.” It is claimed by the plaintiff in 
this action that this refers specifically to the age of the operator. The position 
taken by the defendant is that at the time that this young man had the accident he 
had no license to drive this automobile, that it was contrary to the provisions of 
his junior license, and, that therefore he was operating the automobile illegally, 
and, being under the age of 18 years, his acts were the acts of a person operating an 
automobile under the age fixed by the law of the state of New York. 

“Tt is settled * * * that, when an insurance contract is so drawn as to be 
ambiguous, or to require interpretation, or to be fairly susceptible of two different 
constructions, so that reasonably intelligent men on reading the contract would hon- 
estly differ as to the meaning thereof, that construction will be adopted which is 
most favorable to the insured. But the rule is equally well settled that contracts 
of insurance, like other contracts, are to be construed according to the sense and 
meaning of the terms which the parties have used, and, if they are clear and unam- 
biguous, their terms are to be taken and understood in their plain, ordinary, and 
popular sense.” Imperial Fire Insurance Co. v. Coos County, 151 U. S. 452, 462, 14 
S. Ct. 379, 381, 36 1. Be 231. 

In the case of United States Fidelity & Guaranty Co. v. Guenther, 281 U. S. 
34, 35, 50 S. Ct. 165, 166, 74 L. Ed. 683, 72 A. L. R. 1064, the policy contained the 
following conditions: “Shall not cover any liability of the assured while (the 
automobile is) being operated by any person under the age limit fixed by law or 
under the age of sixteen years in any event.” 

It will be observed that the language used in the first part of the sentence :s 
very similar to the language used in this policy of insurance. The United States 
Supreme Court, in passing upon the validity of such a provision, used this lan- 
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guage: “The plain and evident purpose of the clause was to prevent the Company 
from being held liable for any accident occurring while by reason of the age of the 
ee the automobile was being operated in violation of law. To that end lia- 
bility was — when the operator was under ‘the age limit fixed by law.’”’ 

Under the laws of this state, it would have been necessary for Mr. Strong to 
have been 18 years of age in order to have operated this car legally within the city 
of Kochester at the time and place of this accident, and no license could have been 
granted to him to operate this car, as above, under that age. Vehicle and Traitic 
Law, § 20. 

Undoubtedly, the Legislature had in mind, when it authorized the issuance of 
junior licenses, the special need for the issuance of those licenses in certain restricted 
cases. It surrounded such licenses with certain restrictions. At the time and place 
of this accident, the operator had no legal right to operate this car. He was there- 
fore at the time of such operation an unlicensed operator because of his age. He 
was operating this car unlawfully and contrary to law. As to this the insurance 
contract excluded its coverage. Jones v. American Employers’ Insurance Co., 141 
Misc. 88, 252 N. Y. S. 250; Letson v. Sun Indemnity Co. of New York, 147 Misc. 
690, 264 N. Y. S. 519; Weiss v. Preferred Accident Insurance Co. of New York, 
241 App. Div. 545, 272 N. Y. S. 653; Devitt v. Continental Casualty Co., 154 Mise. 
603, 277 N. Y. S. 844. 

The plaintiffs insist that this restrictive provision of the defendant’s policy is 
violative of section 109 of the Insurance Law, and according to that section this 
provision of the statute is deemed written into the policy: ‘No such policy shall be 
issued or delivered in this state on or after July first, nineteen hundred and twetny- 
four, to the owner of a motor vehicle, by any corporation or other insurer author- 
ized to do business in this state, unless there shall be contained within such policy a 
provision insuring such owner against liability for damages for death or injuries to 
person or prope rty resulting from ne gligence in the operation of such motor vehicle, 
in the business of such owner or otherwise, by any person legally using or operating 
the same with the permission, express or implied, of such owner.” 

\nd the plaintiffs also cite to me as supporting that proposition the case of 
Bakker v. AEtna Life Insurance Co. of Hartford, Conn., 264 N. Y. 150, 156, 190 
N. E. 327, 329. In that case the policy of insurance issued by the defendant con- 
tained the following indorsement: “It is agreed that the automobiles described 
herein shall be personally driven only by James D. Ryan or by any person within 
the age limit provided by the policy when accompanied by such named driver.” 
The accident occurred while the car was driven with Ryan’s consent, but the person 
driving it was not eee by Ryan. There was no illegality in the driving of 
the car involved in this case. The court held that section 109 of the Insurance Law 
covered this restrictive provision of the policy and rendered it null and void as to 
the insured. 

In this case we have an entirely different situation. Here the operator of this 
car was not either using or operating it at the time of the accident legally. The 
statute uses this language, “by any person legally using or operating the same with 
the permission, express or implied, of such owner. 


. he distinction between the Bakker Case and the one at bar lies in the fact that 
in the case here in question there was a violation of law which the policy expressly 
excluded from coverage, and which section 109 of the Insurance Law did not cover, 
while in the Bakker Case the terms of the policy violated the provisions of section 
109 of the Insurance Law. This distinction is borne out by the court in Weiss v. 
Preferred Accident Insurance Co. of New York, 241 App. Div. 545, at page 548, 
272 N. Y. S. 653, and Devitt v. Continental Casualty Co., 154 Misc. 603, 277 N. Y. S. 
844, 847. 

The purpose and object of section 109 of the Insurance. Law is stated in the case 
of Brustein v. New Amsterdam Casualty Co., 255 N. Y. 137, 174 N. E. 304. 


The motion must be denied with $10 costs. 
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GREAT AMERICAN INDEMNITY CO. v. SOUTHERN FEED 
STORES, Inc. No. 24371. 
Court of Appeals of Georgia, Division No. 2. July 2, 1935. 
Rehearing Denied Aug. 5, 1935. 
181 Southeastern Reporter 115. 
INSURANCE. 

Language of insurance contract should be reasonably construed in its entirety 
to carry out true intention of parties, and court must expound contract as made 
vhere language fixing insurer’s liability is unambiguous and but one reasonable 
construction thereof is possible. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE. 

Policy covering robbery of property taken from premises “while at least one 
custodian is on duty therein” he/d not to cover robbery occurring after sole cus- 
todian, having gone outside to stay remainder of night, was attacked and forced 
to lie under building. 

(For other cases, see Insurance, Dec. Dig. 425.) 

3, INSURANCE. 

Robbery insurance agent’s knowledge that custodian of insured’s premises did 
not stay on premises during entire night ie/d not to waive policy provision exempt- 
ng insurer from liability for robbery unless robbery was from premises “while at 
east one custodian is on duty therein,” since insurer had right to assume that 
insured. would conform to provisions of policy after issuance and acceptance 


nereotr. 


} 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Error from Municipal Court of Atlanta; A. L. Etheridge, Judge. 

Suit by the Southern Feed Stores, Incorporated, against the Great American 
indemnity Company. Judgment for plaintiff, defendant’s motion for a new trial 
was overruled, and defendant brings error. 

Reversed. 

Harold Hirsch & Marion Smith and Welborn B. Cody, all of Atlanta, for plain- 
tiff in error. 

John H. Boman, Jr., Warren Cox, and Henry C. Davidson, all of Atlanta, for 
defendant in error. 

Syllabus Opinion by the Court. 

Sutton, Judge. 

This was an action on a policy of robbery insurance. Upon submission of 
proof of loss thereunder, the insurance company refused to pay, on the ground 
that the loss incurred by the insured was not covered by the policy. The policy 
rovided that the insurer, for and in consideration of the premium paid, would 
indemnify “the assured from all loss or damage to such property * * * in the 
premises * * * occasioned by robbery or attempt thereat committed during the 
hours specified * * * within the assured’s premises”; that “robbery, as used in this 
policy shall mean a felonious and forcible taking of property by violence inflicted 
upon a custodian, or by putting him in fear of violence, or by any overt felonious 
ct committed in the presence of a custodian and of which he is actually cognizant, 
provided such act is not committed by an officer or employee of the assured, or a 
felonious taking of property from the person or direct care and custody of a 
istodian, who, while having custody of property covered hereby, has been killed 
rendered unconscious by injuries inflicted maliciously or sustained accidentally” ; 
at a “custodian” is a person*between the ages of 17 and 65, who is in the employ 

the assured and “duly authorized by him to act as his paymaster, messenger, 
llector, cashier, clerk or sales person, and while*so acting to have the care and 
custody of property covered hereby, but who is not a watchman or a porter”; that 
the property insured shall consist ;of “money, securities and merchandise” taken 
“from within the premises, while at least one custodian is on duty therein”; and 
that “within the premises” of the insured shall mean the “entire” building occu- 
ied by the insured in conducting its business. The jury returned a verdict for 
the insured for the full amount of the loss claimed. The insurer moved for a new 
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trial, the motion was overruled, and the insurer appealed to the appellate division 
of the municipal court of Atlanta—the trial court—where the judgment overruling 


its motion for a new trial was affirmed, and to that judgment the insurer excepts. 
Held: 


{1] 1. While a policy of insurance is to be construed liberally in favor of the 
object to be accomplished, and provisions therein will be strictly construed against 
the insurance company, and, where a policy is susceptible of two constructions, that 
construction will he adopted that is most favorable to the insured, yet a contract 
of insurance should be so construed as to carry out the true intention of the par- 
ties thereto, and the rights of the parties are to be determined by the terms of the 
policy so far as they are lawful, and the language of the contract of insurance 
should be construed in its entirety, and should receive a reasonable construction 
and not be extended beyond what is fairly within its plain terms, and where the 
language fixing the extent of the liability of the insurer is unambiguous and but 
one reasonable construction thereof is possible, the court must expound the con- 
tract as made. See New York Life Ins. Co. v. Thompson, 45 Ga. App. 638, 640, 
165: S. es 847, and cit. 


[2 | 2. The policy and declarations plainly and without ambiguity provided that 
the = a should be of property of the assured “within the premises” of the 
aesered, and that the property specified as being covered by the policy should be 
taken “from within the premises” of the assured “while at least one custodian is 
on duty therein.” So where a policy of robbery insurance provided that the 
insurer was liable only where a robbery, within its terms, occurred while the prop- 
erty of the insured, covered by the policy, was in the premises of the insured and 
a custodian, who was a clerk or salesman of the insured, and who had charge and 
control of the property of the insured in the premises, was also in the premises 
asserting control and custody of such property at the time the robbery occurred, 
there was no liability thereon where a person employed by the insured and acting 
as night watchman as well as having the care and custody of the property of the 
insured, having authority to sell the merchandise of the insured from the premi 
ses at night, when he was on duty, checking in its drivers, as sorting the mer- 
chandise returned by the truck drivers and receiving from them the money and 
checks belonging to the insured, was held up by unknown persons outside the 
premises of the insured, having gone outside to stay the remainder of the night 
because it was cooler there than in the building, and not intending to go back into 
the building that night, having locked himself out, and the hands of such person 
were tied and his head covered with a sack and he was forced to lie under the 
Wuilding of the insured while such unknown persons broke into the premises of 
the insured and robbed it of merchandise, there being no custodian or other per- 
son in the building having control of the merchandise at the time of the robbery, 
which was about 10:30 p. m. In such circumstances, regardless of whether such 
person was a custodian within the meaning of the policy or not, the robbery was 
not of merchandise of the insured from within the premises of the insured while 
a custodian of the insured having direct care and custody of the merchandise ot 
the insured was on duty within the premises, and a verdict in favor of the insured 
was not authorized by the evidence. 

[3] 3. The insurer was not estopped and did not waive any of the conditions 
and terms of the policy by the fact that the agent of the insurer who wrote the 
policy knew at the time that the business and property of the insured was left in 
charge of a person who, in addition to performing the duties of a night watchman, 
ephaneed the duties of a clerk and salesman and had complete custody and control 
of the property insured, but who did not stay in the premises of the insured dur- 
ing the entire night, asserting control over such merchandise in that manner, where 
the policy specifically provided that the insurance company was not liable except 
where the robbery was of merchandise, money, or securities of the insured in its 
premises at the time of the robbery and while the same was in the custody and 
care of a custodian who was in the building or in the premises of the insured at 
the time of the robbery. Aronoff vy. U. S. Fire Ins. Co., 178 Ga. 97, 172 S. E. 59; 
Fields v. Continental Ins, Co., 170 Ga. 28 (2 b), 152 S. E. 60; Morris v. Orient 
Ins. Co., 106 Ga. 472, 33 S. E. 430. This case is unlike Metropolitan Life Ins. Co. 
v. Hale, 177 Ga. 632, 170 S. 875, and cases cited, and Corporation of Royal 
Hxch. Assurance v. Franklin, 158 Ga. 644, 124 S. E. 172, 38 A. L. R. 626. There 
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can be no such waiver as to matters occurring subsequently to the issuance of the 
policy, or estoppel of the insurer as to future matters. The insurer had the right 
to assume that the insured would, after the issuance and acceptance of the policy, 
conform to the provisions thereof in the manner of conducting its business. 

4. It follows that the trial judge erred in overruling defendant’s motion for 
new trial and that the appellate division of the municipal court of Atlanta erred in 
affirming that judgment on appeal. 

judgment reversed. 

Jenkins, P. J., and Stephens, J., concur. 


HENDERSON et al. v. MASSACHUSETTS BONDING & INS. CO. No. 32917. 
Supreme Court of Missouri, Division No. 1. April 17, 1935. 
Rehearing Denied July 9, 1935. 

84 Southwestern Reporter (2d) 922. 

1. INSURANCE. 

Construction of insurance contracts is governed by same general rules as are 
applied to construction of other written contracts, and function of court is to con- 
strue them, not make them. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Where meaning of policy provision is doubtful or susceptible of different con- 
structions, policy should be construed strictly against insurer and liberally in favor 
of insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
INSURANCE. 
Public liability policy covering a variety store and excepting liability for “explo- 
sives” kept or sold on premises held not to ¢xempt insurer from liability for death 
caused - explosion of fireworks in store, since “fireworks” were not included in 
classification with “explosives. 
“Fireworks” are contrivances of inflammable and explosive materials 


combined of various proportions for purpose of producing in combustion 

beautiful or amusing scenic effects, or to be used as night signal on land or 

sea or for various purposes in war. “Explosive” is compound or mixture 

susceptible of explosive chemical reaction, as gunpowder or nitroglycerine, 

and has been construed not to cover specific things which do explode or 
contain explosive material. 

(For other cases, see Insurance, Dec. Dig. § 326[2].) 

Appeal from St. Louis Circuit Court; Clyde C. Beck, Judge. 

Garnishment proceeding by Anna Henderson, as administratrix of the estate 
of Edward Henderson, deceased, and individually, against F. A. Scharlott, Incor- 
porated, and Massachusetts Bonding & Insurance Company, garnishee. Judgment 
for plaintiff, and the garnishee appeals. 

\ firmed. 

Leahy, Saunders & Walther, Harold F. Hecker, and Lyon Anderson, all of St. 
Louis, for appellant. 

C. O. Inman, of St. Louis, for respondents. 

Hype, Commissioner. 

This is a garnishment proceeding, instituted to collect a judgment obtained by 
plaintiff and her deceased husband against F. A. Scharlott, Inc., for the wrongful 
death of their minor son. The matter was tried by a jury, which returned a verdict 


in favor of respondent for $8,491.05. Appellant has appealed from the judgment 
entered on this verdict. 


Respondents’ contention was that appellant was liable to the Scharlott Com- 
pany on a public liability insurance policy which provided that “loss from an acci- 
dent resulting in bodily injuries or death to one person shall be limited to Ten 
Thousand and no/100 Dollars ($10,000.00) and, subject to the same limit for each 
person, the company’s total liability for loss from an accident resulting in bodily 
injuries or death to more than one person shall be limited to the sum of Twenty 
Thousand and no/100 Dollars ($20,000.00).” Respondents’ 12 year old son was in 
the —* store on June 29, 1929, looking at fireworks, displayed there on a 
30-foot table, when the electric lights above ‘the table fell upon it and ignited the 
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fireworks and caused him to receive burns from which he died. Respondent and 
her husband obtained a judgment against the Scharlott Company for $7,500, and 
had failed to collect from that company. Appellant denied liability to the company 
aud in the garnishment proceeding on the ground that the keeping of fireworks 
violated the provisions of the policy and voided its liability thereon. 

Applicable provisions of the policy were as follows: 

“Name of assured, Frank A. Scharlott, Inc. Post office address, 3948-52 West 
Florissant, St. Louis, Missouri. The assured is corporation. The policy period 
shall be twelve months from January 28th, 1929, to January 28th, 1930. * * * 
Location of insured premises, 3948-52 West Florissant Avenue, St. Louis, Missouri. 
The premises are occupied as Retail Dry Goods Store. * * * 

“No explosives are made, sold, kept or used on the insured premises, except as 
follows: (no exceptions) * * * 


“No agreement or condition of this policy shall be waived or altered except by 
endorsement attached hereto, signed by the president, a vice president, a secretary 
or an assistant secretary of the company, nor shall notice to or knowledge possessed 
by an agent or any other person be held to effect a waiver or change in any part 
of this policy unless endorsed hereon and signed as above provided. * * * 

“Statements. The statements contained in the Schedule forming a part oi the 
policy are made by the assured and by the acceptance of this policy the assured 
warrants the same to be true, except such as are matters of estimate only. This 
policy is issued upon such statements and in consideration of the premium as in the 
policy OVI ided.” 


It was shown that the Scharlott Company obtained all of its insurance through 
Mr. Charles Wharton. Wharton represented several fire insurance companies for 
which he had authority to countersign policies. He had no authority to counter 
sign policies for appellant and had no written contract of any kind with it and did 
not write the policy in dispute, but had received from appellant instructions, out- 
lining the various policies that appellant issued, rates, and sample policies at various 
times. He had solicited the business from Mr. Scharlott, gone to the branch office 
of the appellant in St. Louis and seen Mr. Buckley, who wrote the policies for 
appellant. He had no written application from Scharlott, but had the data on a 
memorandum paper, and told Mr. Buckley verbally what kind of a policy he wanted. 
Wharton had obtained liability insurance from appellant for Scharlott for prior 
years. He collected the premiums from Scharlott and paid appellant the net amount, 
less his commission. Wharton kept a record of all of the insurance policies he sold 
to Scharlott and left a copy of the list, at his store, showing the expirations. He 
would remind him when his policies were about to expire and ask to rewrite them. 
Wharton had been familiar with Scharlott’s business for many years and was fre- 
quently in his store. He knew that fireworks were kept for sale and sold in the 
store, around the Fourth of July, each vear. He related his conversation with Mr. 
Buckley about issuing the policy as follows: “Mr. Buckley asked me how long the 
man was in business, the first question he probably asked, the class of merchandise 
that he carried. I explained to him that he carried a general line of variety goods, 
including hardware, tinware, glassware, dry goods, notions and valentines, holiday 
goods, fireworks. The policy was issued after that conference with Mr. Buckley. 
That policy was sent to me and I delivered it to Mr. Scharlott. * * * I pro- 
cured the information which I gave the Massachusetts from Mr. Scharlott and my 
own observation. When I gave the Massachusetts this information I looked to see 
what the answer was to the warranty, exception number eight in the schedule, ‘no 
explosives are made, sold, kept or used on the premises oad no exception.” * * * 
The information we gave the company was a general variety store carrying all kinds 
of merchandise. What the company wrote on there was an error and got it con- 
fused probably with the Scharlott Mercantile Company, which is a dry goods store. 
* * * It wouldn’t make any difference with the responsibility of the company, 
the rate involved, whether it was called a variety store or a dry goods. The rate 
would be the same. * * When this policy was issued, the fireworks were not 
there, not in January. I told Mr. Buckley he carried fireworks for the Fourth of 
July season.” 

Mr. Scharlott stated the nature of his business as follows: “My company con- 
ducted a 5 cents to a dollar store there at that time. We sold everything in that 
5 cents to a dollar store that would necessarily go into a store of that kind, such as 
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notions, dry goods, candy, hardware items, toilet goods, tinware, and fireworks. 
Anything that would apply to any season, such as Christmas or Fourth of July, 
Thanksgiving or any holiday, Washington’s Birthday, or anything that would apply 
to any holiday, we handled merchandise accordingly. We sold fireworks for the 
Fourth of July, and we got these fireworks on our premises on June 20, I would say, 
before this accident.” 

The fireworks on hand on June 29, 1929, consisted of about two gross of small 
Roman candles, about one gross of larger ones, skyrockets, including about a dozen 
large sized two-pound skyrockets, several cases of two-inch salutes, five to eight 
in a box, and 100 boxes in a case. There were about 800 of these on the table; 
they would explode with a loud noise and blow their covering to pieces; they were 
marked “Dangerous to Hold,” and “would injure your. hand very badly,” if held. 
There were also smaller firecrackers, torpedoes, mines, Vesuvius fountains, flower 
pots, dago bombs, and pin wheels. Dago bombs contained a charge of black powder, 
which exploded under a bomb and drove it 80 to 100 feet in the air, so that the 
bomb would then explode in the air with a scenic effect. Mines were similar. 
Flower pots and Vesuvius fountains contained a composition that had the elements 
of gunpowder in different proportions so as to burn and make a display of fire 
instead of exploding. Mr. Scharlott said that he generally read his policies and had 
looked over this one. After the explosion and fire in the store, appellant denied 
liability and tendered back the premium on the policy to Mr. Scharlott, but he 
refused to accept it. 

Appellant contends that the court should have directed a verdict in its favor 
because it was entitled to insist upon a forfeiture of the policy by reason of the 
keeping of fireworks for sale on the insured premises, which it contends was con- 
trary to the express terms of the policy; and because there could be no waiver or 
estoppel, under the evidence, to assert its right to insist upon the forfeiture. Appel- 
lant cites the cases holding that knowledge, at the time the policy was written, of 
an intention to violate a prohibition in the policy, at some future time (here by 
bringing in fireworks during the Fourth of July season), cannot be made the basis 
of waiver of or estoppel to assert such provision. The cases so hold (26 C. J. 
320-323 §§ 395-401; 14 R. C. L. 1170 § 348), but our view is that this case does not 
involve that rule because the policy did not prohibit keeping fireworks for sale. 

[1-3] The construction of insurance contracts are governed by the same gen- 
eral rules as are applied to the construction of other written contracts. “The 
function of the courts is to construe them, not to make them.” Nevertheless, since 
the policies are prepared by the insurer, the insured usually has no voice in the 
wording of his contract, but must, to a large extent, take it as it is written. It is, 
therefore, well established that where the meaning of a policy provision is doubt- 
ful or susceptible of different constructions, the policy should be construed strictly 
wzainst the insurer and liberally in favor of the insured. 26 C. J. 70-75 §§ 69-70; 
32 C. J. 1147-1159 §§ 257-268; 14 R. C. L. 925-33 §§ 102-106; L. R. A. 1917C, 279, 
note. The insurer has the opportunity to have the language of the contract selected 
with great care and deliberation by experts and legal advisers acting exclusively in 
its interests, and it is responsible for any ambiguities found therein. Generalities 
usually make ambiguities. The insurer can always prevent the necessity of strict 
construction against it, or any construction at all, by stating the terms of any pro- 
vision so clearly, definitely, and specifically as to make its meaning so plain that no 
room is left for construction. This, appellant here did not do in the statement that 
“no explosives are made, sold, kept or used on the insured premises.” Is there not 
a difference between “explosives,” as used and sold commercially, and articles which 
are not ordinarily designated as “explosives,” but which do contain some explosive 
material? What would the average business man think this meant when reading it 
in his policy? Shotgun shells, rifle cartridges, firecrackers and Roman candles? 
We think not. There is no doubt that gunpowder is an explosive. Shotgun shells 
and rifle cartridges contain gunpowder, but would any merchant consider that such 
a prohibition against explosives would prohibit him from carrying in his store rifle 
cartridges and shotgun shells? Is not the same thing true of fireworks? Fireworks 
have been given the following definition: “A contrivance of inflammable and explo- 
sive materials combined of various proportions for the purpose of producing im 
combustion beautiful or amusing scenic effects, oF to be used as a night signal on 
land or sea or for various purposes in war.” 2 Bouv. Law Dict. 1232. An explo- 
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sive is “a compound or mixture susceptible of explosive chemical reaction, as gun- 
powder or nitro glycerine.” Webster’s Dictionary. 

The only case we find in which a similar question has been directly decided is 
Tischler v. California Farmers’ Mutual Insurance Co., 66 Cal. 178, 4 P. 1169, 1170. 
There, the policy provided that it should be void if gunpowder was kept on the 
premises. It was contended that the keeping of fireworks violated this provision, 
but the court held that it did not, saying: “It remains to consider whether the fire- 
works kept by the plaintiff rendered void the policy under that provision of it pro- 
hibiting the keeping or use on the premises of ‘gunpowder.’ Defendant introduced 
no testimony tending to show of what the fire-works were composed. They may 
be composed of various combustible materials—usually, we believe, of preparations 
of gunpowder, sulphur, and some other inflammable material or materials. But 
although gunpowder may be, and usually is, one of the constituents of fire-works, 
it by no means follows that ‘fire-works’ are ‘gunpowder.’ The latter is ‘a mixture 
of saltpeter, sulphur, and charcoal, separately pulverized, then granulated and dried.’ 
It was the mixture called gunpowder, which, along with phosphorus, camphene, gas, 
and chemical oils, the plaintiff was by the policy in question prohibited from keeping 
or using on his premises without the written consent of defendant, under penalty of 
rendering the policy void. If defendant wished to provide that the policy should be 
void in the event the insured should keep fire-works, it ought to have said so, as 
other companies do.” 


We, likewise, think that if appellant intended to prohibit the keeping of fireworks 
in respondent’s store, as a condition for carrying its liability insurance, it could 
and should have plainly said so. It should not be permitted to ambush a policyholder 
from behind a general term which ordinarily could be understood to mean explosives, 
commercially used and sold as such, rather than articles which, although they do 
contain some explosive material, are commonly known by another designation. When 
our Legislature undertook to prohibit the transportation of dangerous explosives 
upon passenger vehicles and to regulate its shipment in all others, it specifically 
stated the materials it intended to prohibit and regulate. Sections 4163, 4164, R. S. 
1929 (Mo. St. Ann. §§ 4163, 4164, p. 2928). When it undertook to give a city power 
to restrain'the use of firearms and fireworks and to regulate the storage of various 
explosives in or near the city, it named specifically the articles and materials to be 
restrained or regulated. Section 6486, par. 59, R. S. 1929 (Mo. St. Ann. § 6486, 
par. 59, p. 5477). When the Congress of the United States desired to regulate the 
transportation of explosives in interstate commerce, it definitely designated the 
materials it meant to regulate and put in another class those not so regulated, such 
as fireworks and small arms ammunition. Title 18 USCA, c. 9, §§ 382-385. The 
same thing is true of the regulations of the Interstate Commerce Commission 
authorized thereby. See Huckleberry v. Missouri Pacific R. Co., 324 Mo. 1025, 26 
S.W.(2d) 980. 

The word “explosives” has been construed, under various circumstances, not 
to cover specific things which do explode or contain explosive material. In Wechsler 
v. State of Ohio, 124 Ohio St. 461, 179 N. E. 356, 357, the possession of cartridges 
for use in firearms was held not to violate a section of the Criminal Code, prohibit- 
ing the possession of “any cartridge, shell, bomb or similar device, charged or filled 
with one or more explosives, intending to use the same or cause the same to be used 
for an unlawful purpose.” In State v. Turco, 99 N. J. Law, 96, 122 A. 844, it was 
held that shooting a man with a pistol did not come within the statute concerning 
killing by the use of dynamite or any other explosive. In Schwartz v. Northern 
Life Insurance Co. (C. C. A.) 25 F.(2d) 555, 559, the manager of a corporation 
engaged in the manufacture of artificial silk was killed by the explosion of chemicals 
used in the process of making artificial silk. It was contended that his life insurance 
policy was void because it provided that the company was not liable if “the insured 
engaged in the manufacture and handling of explosives.” The court held the com- 
pany liable, saying: “‘An explosive may be defined as any substance by whose 
decomposition or combustton gas is generated with such rapidity that it can be used 
for blasting or in firearms.’ 25 C. J. 181, Century Dictionary. The chemicals used 
by the Cellulose Company were not explosives in that sense.” A similar contention 
was made in Anchor Life Insurance Co. v. Meyer, 61 Ind. App. 35, 111 N. E. 436, 
437. There the insured was killed by the explosion of a steam engine used in operat- 
ing a sawmill. His insurance policy prohibited him from “making or using explo- 
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sives.” The court held “that the assured, while assisting in running a steam engine 
in connection with the operation of a sawmill, as disclosed by the second paragraph 
of answer, was not engaged in ‘making or using explosives’ within the terms of the 
policy of insurance.” See, also, Patterson v. Roxana Petroleum Co., 109 Okl. 89, 
234 P. 713; Flynn v. Butler, 189 Mass. 377, 75 N. E. 730; Washburn v. Miami Valley 
Insurance Co. (C. C.) 2 F. 633. 

The evidence in this case shows that appellant had carried respondents’ liability 
insurance for several years prior to the issuance of the policy now in dispute; that 
appellant’s St. Louis underwriter, Buckley, knew what kind of a store it was; and 
that he was told that it did handle fireworks. Writing the policy with this knowl- 
edge, it would seem reasonable to believe that Mr. Buckley did not himself consider 
that the provision about explosives covered fireworks. There is no showing that 
appellant charged a higher rate for variety stores that sold fireworks. Since appel- 
lant chose to use the general term “explosives” rather than to specify definitely any 
articles or materials to be prohibited, and did not designate specifically “fireworks” 
as prohibited articles, we think the above cases are sufficient authority for holding 
that, upon a strict construction of the word “explosives,” as applied to the circum- 
stances of this case, the policy issued to respondent did not prohibit keeping fire- 
works for sale, and we so hold. 

The judgment is affirmed. 

Ferguson and Sturgis, CC., concur. 

Per Curiam. 

The foregoing opinion by Hyde, C., is adopted as the opinion of the court. 

All of the judges concur. 


OCEAN ACCIDENT & GUARANTEE CORPORATION, Limited v. FIRST 
NAT. BANK OF DICKINSON (SALZMAN, Intervener). No. 10121. 
Court of Civil Appeals of Texas. Galveston. July 3, 1935. 

Rehearing Denied July 18, 1935. 

84 Southwestern Reporter (2d) 1111. 

i. INSURANCE. 

Bank burglary and robbery policy covering loss sustained by burglary of money 
and securities feloniously abstracted during day or night, and providing that 
“securities” shall mean “all negotiable or nonnegotiable instruments, documents, or 
contracts representing money or other property” held to cover loss sustained by 
burglary of jewelry held by insured as collateral security for loans. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2. INSURANCE. 

Maxim ejusdem generis held inapplicable in construction of bank burglary pol- 
icy; applicable rules of construction being opposite of maxim. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

3. INSURANCE. 

Language of bank burglary and robbery policy would be strictly construed 
against insurer and liberally in favor of insured, and if words admitted of two 
constructions, one most favorable to insured would be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Forfeitures under insurance policies are not favored by law, and if language 
is fairly susceptible of interpretation which will prevent forfeiture, policy will be 
so construed. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 

Policy must be considered as a whole, viewed in light of surrounding circum- 
stances, situation of parties and risks naturally and usually excluded, as well as 
those included, and nothing should be excluded unless it was clearly intended. 

For other cases, see Insurance, Dec. Dig. § 146[1].) 

7. INSURANCE. 

In action on bank burglary and robbery policy to recover for loss of jewelry 
by burglary which jewelry was held by bank as security for loans evidenced by 
notes which were also lost by burglary, failure to produce notes which contained 
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description of jewelry held not to avoid policy or affect insured’s right to estab- 
lish value of jewelry by other evidence, where lost notes, together with note regis- 
ter which was produced in evidence, contained description of jewelry and its esti- 
mated value. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 

8. INSURANCE. 

In action on bank burglary and robbery policy to recover for loss sustained by 
burglary of jewelry held by insured as collateral security for loan, insured held 
not entitled to recover for loss of ear screws where there was no evidence fixing 
their value. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from District Court, Galveston County; J. C. Canty, Judge. 

Suit by the First National Bank of Dickinson, Tex., against the Ocean Acci- 
dent & Guarantee Corporation, Limited, wherein Ed Salzman intervened. From an 
adverse judgment, defendant appeals. 

Reformed and as reformed, affirmed. 

Baker, Botts, Andrews & Wharton and Albert P. Jones, all of Houston, for 
appellant. 

James L. McKenna, Geo. P. Prendergast, and McDonald & Wayman, all of 
Galveston, for appellees. 

LANE, Justice. 

The Ocean Accident & Guarantee Corporation, Limited, issued to First 
National Bank of Dickinson, Tex., its certain standard form bank burglary and 
robbery policy for the sum of $15,000. The policy period was from May 23, 1931, 
to May 23, 1934. The liability contracted for by the provisions of sections 1 and 2 
of the policy is as follows: 


“I. To Pay the Assured for loss sustained by the assured or by the owner(s), 
hy burglary of money and securities feloniously abstracted during the day or 
night, from within that part of any safe or vault to which the insurance under this 
Paragraph I applies, by any person or persons who shall have made forcible entry 


therein by the use of tools, explosives, electricity, gas or other chemicals, while 
such safe or vault is duly closed and locked and located in the Assured’s premises 
specified in the Declarations and hereinafter called the premises, or located else- 
where after removal therefrom by burglars or robbers. 

“IT. To Pay the assured for loss sustained by the assured or by the owner(s), 
by robbery of money and securities from within any part of the said premises occu- 
pied by the Assured or his officers or employees exclusively.” 

By section A of the policy the following definitions are made: 

““Robbery’, as used in this Policy, shall mean a felonious and forcible taking 
of property: (1) by violence inflicted upon the person or persons having the actual 
care and custody of the property; (2) by putting such person or persons in fear 
of violence; or (3) by an overt felonious act committed in the presence of such 
person or persons and of which such person or persons were actually 
cognizant. ‘Money’, as used in this Policy, shall mean currency, coin, 
bank notes (signed or unsigned), bullion, uncancelled United States Post- 
age and revenue stamps in current use. War Savings Certificate stamps 
not attached to Registered Certificates, and ‘Thrift’ stamps. ‘Securities’, as used 
in this Policy, shall mean all negotiable or non-negotiable instruments, documents 
or contracts representing money or other property. Personal pronouns used in 
this Policy to refer to the Assured or owner(s) shall apply regardless of number 
or gender.” 

On March 31, 1932, the iron safe of the insured bank was by some person or 
persons forcibly entered and the money and securities deposited therein, together 
with certain items of jewelry also deposited therein, were taken and carried away, 
to a total loss of the bank of such money and securities as were covered by the 
policy above mentioned. Some of the items of jewelry mentioned had been placed 
with the insured bank to secure payment of certain several notes executed and 
delivered to the insured by the several makers thereof. Such notes were in the 
burglarized safe at the time it was burglarized and were taken and carried off and 
have never been recovered by the insured. 

After the robbery of the bank, the Ocean Accident & Guarantee Corporation, 
recognizing its liability under the provisions of its policy and the facts stated, to 
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a certain extent paid the bank for the loss of the following items: (1) The cur- 
rency, coin, and bank notes, all of the value of $6,485.56; (2) certain bonds of the 
value of $2,948.75. Such corporation also paid to the bank $648.40, same being pre- 
mium on bonds; $147.50 for repairing the damaged safe; and $83.31 for adjusting 
premiums on bonds. It refused, however, to pay for any jewelry lost in the rob- 
bery, which the bank claimed was in the bank to secure payment of the notes here- 
inbefore mentioned and of the value of $4,686.48. 

First National Bank of Dickinson, Tex., brought this suit against the Ocean 
Accident & Guarantee Corporation, Limited, upon the policy, and, after first alleg- 
ing the payment of the several sums as above stated by the defendant corporation, 
it alleged that the following items of jewelry are covered by the policy, and that 
at the time of the burglary such jewelry was held either by the bank as collateral 
ior loans or for safekeeping (a tabulated statement showing the names of the 
parties to whom said items of jewelry belonged and a description of each piece of 
jewelry and the value thereof as placed by the respective parties owning the same 
was given, the total value of the whole lot being stated as $8,875) : 

“Plaintiff further alleged and prayed that it performed all the conditions 
required of it by the terms of the policy, and in due time after the burglary and 
more than 40 days before the commencement of this action, demanded payment of 
the sum insured, which defendant refused to pay, except to the extent above alleged, 
thereby leaving defendant justly indebted and liable to plaintiff in the sum of 
$——. In this connection, plaintiff avers that the value of said jewelry is in the 
aggregate in excess of the balance due on the policy, but that it is ‘entitled to 
recover the balance due. 

“Wherefore, plaintiff prays that defendant be cited to answer this petition, and 
that it have judgment for the balance of its said loss, with interest, and for such 
other and further relief, general and special, in law and in equity, to which it may 
show itself justly entitled.” 

One Ed Salzman intervened in the suit and alleged that certain specified items 
of the jewelry lost belonged to him, and prayed that he have judgment against the 
plaintiff and defendant, jointly and severally, for the sum of the difference between 
the amount owing by him to the plaintiff hy reason of the execution of three notes 
end the delivery thereof by him to the plaintiff, and the reasonable cost of replace- 
ment of the jewelry pledged as security, etc. However, as the trial court rendered 
judgment that intervener take nothing by his intervention, and no appeal has been 
taken from such judgment, no further mention of the intervention will be herein 
made. 

The idefendant answered, by general demurrer, special exceptions, general 
lenial, and specially alleged: 

“That said contract of insurance did not provide for payment by defendant 
for loss by burglary of jewelry or any other properties and moneys or securities 
as defined in said contract. Under said contract the defendant is not liable for 
any loss arising from the burglary of those articles named in said plaintiff’s petition 
and consisting of jewelry, and all of said items or articles of jewelry sued for 
therein are not moneys nor securities as defined in said policy and contract of 
insurance.” 

And, further, that the provisions of the policy relative to the keeping of cer- 
tain records by the assured were not complied with, in that such records were not 
kept so that the amount of the loss can be accurately determined therefrom by the 
defendant, “and that the condition of the records of the assured at the time of 
said loss were not such as would enable or did enable this defendant to determine 
the amount of the loss accurately therefrom. That by reason thereof this defend- 
ant is not responsible or liable therein under said policy by virtue of the breach of 
said provision therein.” 

The case was tried by the court without a jury and judgment was rendered 
for the plaintiff against the defendant for the sum of $3,366.70, with interest 
thereon from date of judgment at the rate of 6 per cent. per annum. 

From the judgment so rendered against it, the defendant has appealed to this 
court. 

At the request of appellant the court filed fiindings of fact and conclusions of 
law, the pertinent parts of which are as follows: 
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: “Findings of Fact. 

“(1) The policy of insurance declared on by plaintiff and introduced in evi- 
dence was, in effect, when on the night of March 31, 1932, a person or persons made 
forcible entry into the safe described in the policy by the use of tools, acetylene gas 
and other chemicals while the safe was closed and locked, and while located on the 
premises described in the policy. 

“(2) The person or persons guilty of the burglary feloniously abstracted from 
the safe money and securities, including various items of jewelry. The following 
tabulation shows the names of the respective owners, a brief description of each 
piece and the values thereof, to-wit: 

“(a) Blossman, Mrs. R. G.—1 pair diamond ear screws .......... iveaedi eet. ae 
“(b) Collins, C. W.—1 diamond ring, .91 Karats . Sap Gres Sete Rats oti g Sieh? ee Rees 400.00 
**(c) Outterside, A. J.—1 solitaire diamond ring, 1-% karats ‘ 750.00 
*(d) Salzman, Ed—1 diamond brooch (25 diamonds) 

1 pair diamond cufflinks 

1 diamond solitaire scarf pin 

1 crescent diamond scarf pin 

1 diamond lionshead ring ....+ 2,100.00 
“(e) Lobit, Paul—1 dinner ring (large Diamond) silos hha Sool lies eek a 800.00 

1 dinner ring (Pearls & Diamonds) ...... enn mace 2 500.00 

1 brooch . . * 1,250. 00 

1 bracelet. 1,200.00 


“(3) The jewelry owned by Mrs. Blossman, C. W. Collins, A. J. Gutterside 
and Ed Salzman was held by plaintiff as pledges to secure loans made to these 
parties respectively. The jewelry belonging to Mrs. Lobit was left with plaintiff 
tor safekeeping. 

“(4) Plaintiff's records show the items of jewelry belonging to Mrs. Bloss- 
man, Collins, Outterside and Salzman, and were so kept that the loss arising from 
the taking of these items can be accurately determined. Plaintiff had no record 
of the Lobit jewelry. * * * 

“(6) Plaintiff used due care to prevent the loss of Intervenor’s jewelry. 

“(7) There was a misstatement in the description of the thickness of the steel 
in the outer door of the vault, by reason of which defendant is entitled to an 
increase in the premium in the sum of Ejighty-Three and 31/100 ($83.31) Dollars. 

“Conclusions of Law. 

“(1) By the terms of the policy, defendant agreed to pay plaintiff for loss by 
burglary of money and securties. I have concluded that the policy extended to 
and covered the jewelry held by plaintiff as collateral, but does not extend to the 
Lobit jewelry of which plaintiff had no record. 

“(2) Plaintiff, having used due care to prevent the loss of Intervener’s jewelry, 
is not liable for its loss. 

“(3) Plaintiff is entitled to recover from defendant the value of the Blossman, 
Outterside, Collins, and Salzman Jewelry in the sum of Thirty-Four Hundred and 
Fifty and 00/100 ($3450.00) Dollars, which should be offset by the increased pre- 
mium in the sum of Eighty-Three and 31/00 ($83.31) Dollars due to defendant.” 

\ppellant excepted to the second, third, fourth, and fifth findings of fact. 

Appellant’s propositions Nos. 1 to 4, inclusive, reduced to their ultimate are 
in effect contentions that the provisions of the policy do not cover the items oi 
jewelry shown to have been carried away by the person or persons who burglarized 
appellee’s safe, which were at such time being held by appellee as pledges to secure 
payment of certain notes lost in the burglary, executed for borrowed money, 
although it was shown that the notes represented the obligations of the makers 
thereof and contained recitals that the jewelry sued for was held as securities for 
the payment of said notes, and therefore appellee was not entitled to a recovery in 
this suit, and the court erred in allowing appellee to recover for the value of said 
jewelry. 

We overrule such contentions. Counsel for appellant admits that there is no 
contention by appellee that the jewelry involved in the suit was included within the 
definition of money, as set out in the policy. This is unquestionably true, but 
appellee does contend that the provisions of the policy indemnifying against loss 
sustained by burglary of money and securities and providing that “securities as 
used in this policy shall mean all negotiable or non-negotiable instruments, docu- 
ments, or contracts representing money, or other property,” does cover loss sus- 
tained by burglary of jewlry held by the appellee bank as collateral security for 
loans. 

It is apparent that this appeal concerns only the recovery of the value of the 
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several items of jewelry placed with appellee as a pledge to secure certain notes 
executed by Mrs. R. G. Blossman, C. W. Collins, A. J. Outterside, and Ed S. Salz- 
man, and it is also apparent that recovery was denied for the jewelry placed with 
the bank for safe-keeping only. 

The things covered by the policy, as shown by the first paragraph thereof, are 
stated to be “money and securities,” and in paragraph A, under the head of defi- 
nitions, the meaning of the term “securities” is defined as all negotiable or non- 
negotiable instruments, documents, or contracts representing money or property 
(either money or property, or both money and property). 

[1] We think it clear from the definition of the term “securities” given in the 
policy, it comprehends all obligations evidenced by written instruments, pledges, 
mortgages, deposits, and liens given by debtors in order to secure payment of their 
debts and the performance of their obligations to the insured bank, and we think 
it was the intention of the parties to the policy contract that the policy should 
cover the notes held by this bank and the lien given by is debtors, which represented 
the jewelry pledged, which is property other than money 

[2, 3] Appellant invokes the application of the maxim ejusdem generis. Such 
maxim we think has no application in construing an insurance policy. 

The decisions make it plain that when aid is necessary to arrive at the correct 
construction of the language of an insurance policy, the applicable rules of construc- 
tion are the opposite of this maxim. The fact that counsel has to resort to such an 
aid in reaching the conclusion that jewelry held as security is not covered shows 
rather conclusively that there is doubt and ambiguity in the terms of the policy. 
This being so, the familiar rules of construction to the effect that the language, hav- 
ing been selected and used by the insurer to express the terms and conditions upon 
which it issued the policy, will be strictly construed against it and liberally in favor 
of the insured; and if the words admit of two constructions, that one will be 
adopted most favorable to the insured. This is settled by an almost unbroken line 
of decisions in all of the states. See Brown v. Palatine Ins. Co., 89 Tex. 590, 35 
S. W. 1060, 1061: Ocean Accident & Guarantee Corp. v. Northern Texas Traction 
Co. (Tex. Civ. App.) 224 S. W. 212; 32 C. J. 1152. 

[4] The subject to w hich this policy relates is the protection of the bank against 
loss of securities from burglars, and since there can be no doubt but that diamonds 
and jewelry are securities as much as documents and contracts for the payment of 
money, the parties contemplated that they should be covered by the policy, and if 
they are not covered, a substantial amount of the securities held by the bank were 
not protected. “Forfeitures are not favored by the law, and if the language used is 
fairly susceptible of an interpretation which will prevent a forfeiture, it will be so 
construed.” Brown v. Palatine Ins. Co., supra. 

[5, 6] Since the object and purpose of the policy contract was to indemnify 
the insured against loss of securities by burglary, it should be construed so as to 
carry out that intention. It is well settled that in construing a contract the intention 
of the paries is of primary and controlling importance. The policy must be con- 
sidered as a whole, viewed in the light of surrounding circumstances, the situation 
of the parties, and the risks naturally or usually excluded, as well as those included. 
32 C. J. 1149. Nothing should be excluded unless it was clearly intended. As a 
practical proposition, if appellant’s contention is upheld, the only liability assumed 
under the head of securities is for the loss of instruments rendered negotiable, such 
as hearer bonds, because nonnegotiable instruments could not be enforced in the 
hands of burglars or any one holding under them. There was no liability for the 
loss of the bank’s notes because none had been indorsed. 

The policy in question contains a provision that there shall be no liability for 
loss unless the insured shall keep records from which the amount of the loss can 
be accurately determined by the insurance company. 

By appellant’s fifth, sixth, and seventh propositions, contention is made that the 
evidence shows that the records of the insured were not such as would permit the 
insurer to ascertain accurately therefrom the amount of its loss, and therefore 
appellee was not entitled to a recovery and judgment should have been entered for 
the insurer as to any item concerning which the records of the insured are so 
deficient that the amount of loss cannot be accurately determined therefrom. 

We are not prepared to hold that the insured failed to keep such records as 
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were contemplated by the parties to the contract, but, to the contrary, we think the 
evidence shows that such records as contemplated were kept by the insured. 

The records kept by the bank describing the jewelry and valuing it consisted of 
a note register in which a description of each article was given and collateral form 
notes in which the jewelry was described with particularity and valuations placed on 
it. Only the note register was produced, as the notes were stolen along with the 
jewelry. Mr. Jones, cashier of the bank, testified that in the notes themselves he 
described the jewelry with particularity. In the note register the jewelry put up as 
collateral might be described as various jewelry, “While the note itself recites in 
detail what those items were.” 

The witness Jones testified that one of the items of jewelry was described as 
one crescent pin, and another as one brooch containing twenty-five diamonds; that 
he thinks the notes did contain statement of the value of these various pieces of 
jewelry; that nearly all the time the notes estimated the value of the collateral. 

Testifying further, the witness said that after the burglary many, if not all, of 
the notes were renewed, but that such renewal notes did not contain the description 
of the jewelry pledged, as did the lost notes. 

[7] We think the fair inference from the testimony of the witness Jones is 
that the lost notes, together with the note register, contained a description of the 
jewelry and its estimated value; and since the notes were lost without negligence of 
the bank, the failure to produce them does not avoid the policy or affect the bank’s 
right to establish the value of the jewelry by other evidence. Western Assurance 
Co. v. Kemendo, 94 Tex. 367, 373, 60 S. W. 661; Home Ins. Co. v. Flewellen (Tex. 
Civ. App.) 221 S. W. 630. 

In support of its contention that it is not required to rely upon extraneous evi- 
dence for a description and value of the jewelry, appellant cites and reviews in its 
brief a number of cases discussing the iron safe or record warranty clause in fire 
insurance policies on stocks of merchandise and seems to go on the theory that thev 
are precedents in construing and applying the policy in question. 

There is a great difference between the two. Fire insurance policies on stocks 
of merchandise, wares, etc., when daily sales and purchases are made, prescribe in 
detail the records to be kept and produced as evidence. For example, see Common- 
wealth Underwriters’ Agency v. Lawrence Grocery Co. (Tex. Civ. App.) 244 S. W. 
200. There are no such requirements in the policy in question. It would be almost 
impossible for a bank to strictly comply with the provisions of the policy if given 
the construction contended for by appellant. The courts have declined, in constru- 
ing similar provisions in burglary and robbery policies, to give them the effect con- 
tended for by appellant. For example, in New Amsterdam Casualty Co. v. Iowa 
State Bank (C. C. A.) 1 F.(2d) 196, 197, a robbery policy covering cash and securi- 
ties taken from the counters and cages of the bank presented the question as to 
how much money and the value of the securities that were taken by the robbers. 
The policy contained a provision almost identical to the one in question. The com- 
pany set up as a defense that the books and records of the bank did not accuratelv 
show the amount stolen; that extraneous evidence and estimates had to be resorted 
to. It was insisted there, as appellant does here, that the policy provided for the 
character of the evidence by which the amount of the loss must be shown, and that 
since there was only parole evidence estimating the amount of the loss, a verdict 
should have been directed for the company. The court said: 

“We do not understand that, under the terms of the policy no evidence could 
be offered to show the losses except the books of the bank. Subdivision (c) of No. 
2 of Special Agreements in the bond provides: ‘When Company Not Liable. * * * 
If the books and accounts of the assured are not so kept that the loss may be accur- 
ately determined therefrom by the company.’ 

“It seems to be the theory of plaintiff in error that under this provision it was 
the duty of the bank to keep books from which the exact loss might at any time 
be ascertained. If this is what the policy means, it would be necessary at every 
moment of the day to figure out the amount of money and securities on the counters 
and in the cages and preserve it in some bank book, so that, if any robbery occur- 
red, there would be a book record. Evidently in practical banking this would be 
well-nigh impossible. Such a construction of this provision would make practically 
impossible any recovery for a loss under the policy. Certainly this was not the, 
intention of either party to the contract. The policy does not require any particular 
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kind of books to be kept, and it does not appear that it was customary for banks to 
keep books which would show the amount of money and securities on hand at any 
particular moment. No strained or impracticable construction should be indulged 
in as to this provision. All that is required’is a substantial compliance therewith. 
From the record it appears that the usual bank books were kept, including what 
was known as a teller’s book, and these books did show in a general way the amount 
of money and securities in the bank.” See, also, 9 C. J. 1098; Goudie v. National 
Surety Co. (Mo. App.) 288 S. W. 369. 

[8] The trial court awarded to appellee a recovery of $3,366.70 as the value of 
the jewelry owned by Mrs. Blossman, C. W. Collins, A. J. Outterside, and Ed Salz- 
man, which appellee held as pledges to secure several notes held by it. Such award 
included an item of $200 as the value of a pair of diamond ear screws, the property 
of Mrs. Blossman. 

Appellant by its eighth and ninth propositions contends that the court erred in 
allowing appellee to recover $200 for said ear screws, in that there was no’ evidence 
fixing any value of the ear screws. 

After a careful examination of the statement of facts, we have reached the 
conclusion that appellant’s contention should be sustained, and that the judgment 
rendered should be reduced to the extent of $200, and that the judgment should be 
here reformed and rendered for appellees for the sum only of $3,166.70, together 
with interest thereon as awarded by the trial court’s judgment. 

The judgment is reformed as indicated, and, as so reformed, is affirmed. 

Reformed and affirmed. 
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MISCELLANEOUS 


W. K. MITCHELL & CO., Inc. v. AMERICAN CREDIT INDEMNITY CO. OF 
NEW YORK. No. 16912. 
District Court, E. D. Pennsylvania. Feb. 20, 1934. 
11:Federal Supplement 394. 
1. INSURANCE. 

Failure to file final statement of claim within 30 days after expiration of credit 
policy held no defense to action on policy, since situation of parties, insurer’s superior 
knowledge of entire matter, full interchange of information, co-operation of insured, 
and general relations of insured and insurer made compliance with final statement 
of claim clause of policy unnecessary and immaterial. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

2. INSURANCE. 

Pro rata clause of credit policy calling for prorating of loss in case indebtedness 
of defaulting debtor was not covered in full by policy held inapplicable to action on 
credit policy covering insured’s losses up to $60,000, where while total amount of 
contract involved was over $120,000, under provisions of contract insured’s debtor 
was only liable for $36,040.98. 


(For other cases, see Insurance, Dec. Dig. § 511.) 


On Reargument. 
4. INSURANCE. 

Where clause of $60,000 credit policy provided for prorating of loss in case 
indebtedness of defaulting debtor was not covered in full by policy, even if debtor 
became indebted not only primarily to extent of 30 per cent. of $120,136.61, but also, 
as contended by insurer, secondarily liable for remaining 70 per cent., insured’s 
acceptance of registered participating certificate for $60,059.62 operated to discharge 
pro tanto so much of the indebtedness, and rendered the pro rata clause inapplicable, 
where insured had also received $16,000 or more in cash. 

(For other cases, see Insurance, Dec. Dig. § 511.) 

At Law. Action by W. K. Mitchell & Company, Incorporated, against the 
American Credit Indemnity Company of New York. Judgment for plaintiff in 
accordance with opinion. 

Judgment affirmed in 78 F.(2d) 276. 

Samuel K. White, of Peck & White, of Philadelphia, Pa., for plaintiff. 

Benjamin O. Frick, of Evans, Bayard & Frick, of Philadelphia, Pa., for defend- 
ant. 

KIRKPATRICK, District Judge. 

This case was tried to the court and a jury, but at the conclusion of the testi- 
mony both sides submitted the general point without more, and it therefore becomes 
the duty of the court to dispose of it both on the law and the facts. 

The defendant is engaged in the business of writing credit insurance. On 
August 15, 1930, it delivered its policy to the plaintiff, indemnifying it against loss, 
not exceeding $85,000, due to the insolvency of such of its customers as came within 
certain classifications. One of these was Fulton Iron Works Company with its 
principal place of business at St. Louis, Mo. The plaintiff, under a contract made on 
January 1, 1930, was delivering fabricated piping and equipment to the Fulton Com- 
pany for an amount, fixed by a schedule of prices in the contract, which came to 
$120,136.61. But, and this is important to note, the price was not all to be paid by 
the Fulton Company. The contract—I so interpret it, though it is not entirely free 
from ambiguity—provided that the Fulton Company was to pay only 30 per cent. 
of the amount. For the balance the plaintiff was to look to a Mexican corporation 
referred to as the “Del Mante Corporation” without recourse to the Fulton Com- 
pany. This was the concern for which the Fulton Company was doing a construc- 
tion job in Mexico and for which the materials purchased were destined. 

The Fulton Company went into the hands of receivers on November 22, 1930, 
and. nine or ten months later was adjudicated a bankrupt. Of the 30 per cent. or 
$36,040.98 of the contract price which was due from the Fulton Company, the plain- 
tiff received by cash and credits $16,428.21, leaving a balance of $19,612.52 which, 
admittedly, has never been paid. The policy provides that the plaintiff’s net loss is 
subject to a deduction of 10 per cent. or $1,961.25 plus a further deduction of 
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$6,000 called a “normal loss.” After making these deductions, the balance left is 
$11,661.31, which is the amount for which the plaintiff has brought this suit. 

I. The first question is whether the defendant is liable at all. It is conceded that 
the plaintiff failed to comply with a term of the policy which required it to file a 
sworn “Final Statement of Claim” within thirty days after the termination of the 
policy (August 15, 1931). The plaintiff did, as soon as it learned of the Fulton 
Company’s difficulties, advise the defendant of the situation and of the nature and 
amount of its claim against the Fulton Company, and thereafter filed with the 
defendant a “Notification of Claim” also required by the policy which, as amended, 
was accepted by the defendant as full compliance with the policy in that respect. 
The notification of claim was accompanied by a detailed statement showing the 
plaintiff's account with the Fulton Company, giving all items of debit and credit 
with dates. In a former opinion, upon a motion for judgment for want of sufficient 
affidavit of defense, I held that the filing of the notification of claim and statement 
was not a compliance or attempt to comply with the “Final Statement” term of the 
policy, and that it was insufficient to relieve the plaintiff of the consequences of its 
default in the latter respect. The pleadings, which were all that I had before me, 
showed nothing whatever as to any further communication between the parties, and 
TY had to proceed upon the assumption that there was none. 

However, the trial developed a great deal more, and I find the following facts 
in addition to those brought upon the record by the pleadings: 

(a) From November 17, 1930, until November 3, 1931, the plaintiff and defend- 
ant were in constant communication. Approximately forty letters and telegrams 
were interchanged by them during that period. Throughout this correspondence 
the parties were in perfect accord and dealt with entire frankness. The plaintiff's 
claim against the Fulton Company had been placed in the hands of the defendant 
for collection. The defendant’s home office was in St. Louis, where the plant of 
the Fulton Company was located. The plaintiff furnished the defendant at all 
times with all the information which it had with regard to the claim and the progress 
being made, although the defendant at most stages knew more about it than the 
plaintiff, and many of the letters consist of requests by the plaintiff for information 
as to the state of affairs, which information the defendant was usually able to give 
and did give. At no time during this correspondence was the final statement of 
claim mentioned by either party until the defendant’s letter of November 3, 1931, 
at which time it was nearly two months overdue. During all this period the 
defendant was working upon the collection of the plaintiff’s claim against the Fulton 
Company with the end in view of reducing its losses on its policy to the plaintiff, 
and the plaintiff was co-operating with it in the fullest possible manner. The 
defendant’s letters of September 21, 1931, October 12, 1931, and October 13, 1931, 
all after the default, are in exactly the same strain as those written before, and 
disclose no change in the defendant’s attitude. The letter of October 13 advises 
the plaintiff to forward invoices or itemized statements and incloses a proof of debt 
and power of attorney. 

(b) On two occasions (March 4, 1931 and January 19, 1932) the plaintiff’s 
treasurer conferred with representatives of the defendant in charge of this matter. 
The first conference was with the manager of the defendant’s service and collection 
department, and its general agent in Philadelphia. At that time the plaintiff was 
told “We have accepted your statement for nineteen thousand some odd dollars 
** *” The other conference was with the defendant’s Eastern adjuster and its 
assistant treasurer. This one took place after the alleged default, and one of the 
defendant’s officers said to the plaintiff “I also feel that you have a satisfactory 
claim” and promised that he would use his personal influence to see that payment 
was made promptly. 

(c) As has been stated, the: first notice the plaintiff got that the defendant 
intended to raise the question of the failure to file the final statement of claim was 
in its letter of November 3, 1931. But that letter was equivocal to say the least. 
After calling the plaintiff's attention to the terms of the policy as to which the 
default was claimed and after stating and repeating that the writer “at this time” 
was unwilling to waive that provision, the letter goes on to say “I am willing to 
forward a blank Final Statement of Claim to you for your execution and return 
to this office * * * ” and further “I am hopeful that you will be fair in every 
respect in the making of the adjustment, so that we will not be compelled to take 
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advantage of the late filing of the Final Statement of Claim.” The implication is 
plain. The defendant intends the plaintiff to understand that its default will be 
waived if its demands are fair, and it is not suggested that the defendant reserve 
the right to be the sole judge of fairness. As a matter of fact, the plaintiff’s 
demands were perfectly fair and no more than it was legally entitled to have 
from the defendant. 

(d) It is true that a nonwaiver agreement was executed by both the plaintiff 
and the defendant but that was after the defendant’s letter of November 3 and not 
in conflict with its terms. 

[1] Leaving out of the question waiver and estoppel, either one of which is 
supported by the evidence, I am satisfied that the situation of the parties, the 
defendant’s superior knowledge of the entire matter, the full interchange of infor- 
mation, the co-operation of the plaintiff and the general relations of the two com- 
panies throughout made complaince with the final statement of claim clause unneces- 
sary and immaterial. I realize that on this point I ruled differently upon the 
motion for judgment on the pleadings, though the facts as then presented did not 
really require that I should go so far. I followed National Surety Company vy. 
Long (C. C. A.) 125 F. 887. Since then, however, I have carefully considered 
the opinion of the Circuit Court of Appeals of this Circuit in New Amsterdam 
Casualty Company v. Baise Building and Loan Association, 60 F.(2d) 950, and 
those of the Supreme Court of Pennsylvania in Fedas v. Insurance Company of 
Pennsylvania, 300 Pa. 555, 151 A. 285, Cara v. Newark Insurance Company, 312 
Pa. 489, 167 A. 356, and Pennsylvania Fire Insurance Company v. Dougherty, 102 Pa. 
568. I am now satisfied that the law for this Circuit is that, entirely apart from any 
question of waiver or estoppel, where an insurance company under circumstances 
such as appear in this case has received all the information that the insured can 
posibly give it, complaince with the requirement of a final statement of claim is 
unnecessary, and the term may be read out of the contract. I do not say that I am 
fully in accord with this view, but I am clearly bound by decisions. 

[2] I!. The other question in the case is as to the amount which the plaintiff is 
entitled to recover. The defendant stands upon a clause in the policy which calls 
for a prorating of the loss in case the indebtedness of the defaulting debtor is 
not covered in full by the policy. It is clear, however, that in this case, while the 
total amount of the order was upwards of $120,000, the debtor, the Fulton Company, 
was only liable for $36,040.98. Although all the pipe and equipment was delivered 
on the order of the Fulton Company, nevertheless the Del Mante Company, and no 
one else, was liable for the balance. The amount of the policy was $85,000. 
Consequently, the entire indebtedness of the Fulton Company was covered by the 
policy, and the pro rata clause does not apply. 

The general point submitted by the plaintiff is affirmed. 

The general point submitted by the defendant is denied. 

Exceptions are allowed to the defendant. 

The court finds a verdict in favor of the plaintiff for $11,651.31, with interest 
from May 1, 1931. 

Judgment may be entered thereon. 


Sur Reargument. 


1. Upon the general question of liability, I adhere to my ruling that the defend- 
ant is liable. 


2. Upon the question as to the amount which the plaintiff is entitled to recover, 
I also adhere to the conclusion already reached. Upon this point, some discussion 
may be not out of place. 

In the opinion heretofore filed I took the view that, under its contract with the 
Fulton Company, the plaintiff never had any claim upon that company for anything 
beyond the two cash payments of 15 per cent. each, which were to be made direct 
by Fulton to the plaintiff, and which aggregated $36,040.98. As to the balance, I 
concluded that the parties had carefully avoided placing any obligation upon the 
Futon Company, the paintiff agreeing to look for payment only to the Del Mante 
drafts, and consequently such balance could not be included in the indebtdness of 
the Fulton Company at the time of its insolvency. The amount covered by the 
policy was $60,000. (I stated it incorrectly as $85,000, but it makes no difference.) 
Therefore, the entire indebtedness being covered, I held that the pro rata clause 
did not apply. 
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The defendant has presented a strong argument for the theory that the contract 
between the plaintiff and the Fulton Company really made the latter liable for the 
full amount, but it is unnecesary to deal with it at length because, whatever the 
original extent of the liability, I now think it clear that it had, on November 22, 
1930, the date of insolvency, been reduced by payments below the limit of the policy. 

To test the correctness of this, let it be assumed that, upon delivery of the 
material to it, the Fulton Company became “indebted” to the plaintiff for the full 
price of $120,136.61. (Under the defendant’s theory, this indebtedness would be 
primary to the extent of 30 per cent. and secondary for the remaining 70 per cent. 
But that does not matter, for we will assume that the words of the policy, “indebted- 
ness of the debtor to the indemnified,” covered the whole price whatever the 
nature of the liability.) 

Whatever the extent of the original indebtedness, no one will contend that on 
the date of insolvency it still included amounts which the plaintiff had actually 
received by way of payment. Payment is the discharge of an obligation, and 
consequently an ending of indebtedness. The indebtedness, therefore, under any 
view of the case, could not be more than the amount of the unpaid balance. 

Now how much had been paid to the plaintiff on November 22, 1930? 

In the first place, the plaintiff had received some $16,000 or more in cash, 
leaving a balance of $19,677.84 upon the first 30 per cent. of the price which was to 
be paid direct in cash. Certainly, upon its obligation to pay cash, the Fulton 
Company was not “indebted” for more than this balance. 

Then, the plaintiff had also, prior to the Fulton Company’s insolvency, received 
and accepted a registered participation certificate for $60,059.62 representing the 
15 per cent. payment due January 15, 1931. Was this accepted in payment? If it 
was, the Fulton Company was no longer indebted for this amount, and the pro 
rata clause drops out, because the balance left is much less than $60,000. 

The contract plainly provides “Seller agrees in such cases to accept such 
Certificate of Participation as payment for the 50% of the purchase price under 
this contract.” Nothing could be more definite than this provision, but its intend- 
ment is fortified by the earlier provision that “It is agreed that as to the third 
installment payable hereunder, of 50%, the Seller hereunder shall look only to the 
obligation of the Compania Azucarera Del Mante to Purchaser to pay 40% of the 
purchase price on January 15, 1931, without recourse against Purchaser * * * ” 

[3, 4] It is, of course, perfectly competent for parties to agree to accept some- 
thing other than cash as full payment. Undoubtedly they have so agreed in this 
case, and the receipt of the participation certificate operated to discharge, pro tanto, 
any obligation which the Fulton Company might have had to Mitchell under any 
possible construction of the contract, although, as I have said, I still do not think 
there ever was such obligation. 

Under any view of the Fulton Company’s obligation under its contract with 
the plaintiff, its indebtedness was less than $60,000 at the date of its insolvency, and 
the pro rata provision does not apply. 

Judgment may be entered as directed, in the amount of $11,651.31. 

AMERICAN CREDIT INDEMNITY CO. OF NEW YORK v. 
MITCHELL & CO., Inc. No. 5486. 
Circuit Court of Appeals, Third Circuit. April 17, 1935. 
Rehearing Denied June 14, 1935. 
8 Federal Reporter (2d) 276. 
1. INSURANCE. 

Under credit policy requiring final statement of claim to be filed with insurer 
within 30 days after expiration of policy, insurer was not liable because of insured’s 
failure to file final statement of claim within required time unless insurer waived 
requirement, and whether insurer waived requirement was question of fact to be 
inferred from evidence. 

(For other cases, see Insurance, Dec. Dig. §§$ 536, 668[15].) 

2. INSURANCE. 

Waiver of clause of credit policy requiring final statement of claim to be filed 
with insurer within 30 days after expiration of policy may be inferred from acts 
of parties. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 
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3. INSURANCE. 

Insurer waived clause of credit policy requiring insured to file final statement 
of claim within 30 days after expiration of policy, under evidence showing that 
insurer which was in possession of all facts upon which final statement could be 
based from beginning recognized its liability, and worked in co-operation with 
insured in order that loss might be prevented or minimized. 

(For other cases, see Insurance, Dec. Dig. § 558[6].) 

4. INSURANCE. 

Courts are not disposed to scan very strictly evidence which tends to rebut 
technical forfeiture of right to payment in policy, or to oppose barest technicality as 
bar to plaintiff’s right to recover honest claim. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. INSURANCE. 

Whether insurer by its conduct has waived filing of proof of loss or final 
statement of claim in any case is question of fact for jury or for trial judge sitting 
as jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

6. INSURANCE. 


Under credit policy insuring against loss not exceeding $60,000, insurer held 
liable for $11,651.32 where insured’s customer’s indebtedness, loss of which policy 
covered, was $120,136.61, and under terms of contract insured was to look to cus- 
tomer for only 30 per cent. of such amount, $16,428.41 of which was paid, leaving 
balance of $19,612.57, which amount was subject to deductions of 10 per cent. as 
coinsurance, and a “normal loss” of $6,000 from remainder. 

(For other cases, see Insurance, Dec. Dig. § 511.) 

Appeal from the District Court of the United States for the Eastern District of 
Pennsylvania; William H. Kirkpatrick, Judge. 

Action by W. K. Mitchell & Company, Incorporated, against the American 
Credit Indemnity Company of New York. From a judgment for plaintiff (11 F. 
Supp. 394), defendant appeals. 

Affirmed. 

Benjamin O. Frick, of Philadelphia, Pa. (Evans, Bayard & Frick, of Philadel- 
phia, Pa., of counsel), for appellant. 

Samuel Knox White and Peck, White & Forster, all of Philadelphia, Pa., for 
appellee. 

Before Woolley, Davis, and Thompson, Circuit Judges. 

Davis, Circuit Judge. 

This was a suit by W. K. Mitchell & Co., hereinafter called plaintiff, to recover 
$11,651.32, which it claims under its policy of credit indemnity insurance issued to 
it by the defendant on August 15, 1930. 

The policy insured the plaintiff against loss, not exceeding $85,000, resulting 
from the insolvency of certain of its classified customers. The Fulton Iron Works 
Company of St. Louis, Mo., hereinafter called the Fulton Company, was one of 
these customers. Under its contract of January 1, 1930, with the Fulton Company, 
plaintiff delivered to it fabricated piping and equipment to the amount, fixed by the 
schedule of prices, of $120,136.61. Under the contract, the Fulton Company was to 
pay plaintiff 30 per cent. of this amount and the balance was to be paid by a Mexi- 
can Company, called the “Del Mante Corporation,” for which the Fulton Company 
was doing certain construction work in Mexico. The material furnished to the 
Fulton Company by the plaintiff was used in this work. 


The Fulton Company became financially embarrassed and went into the hands 
of receivers on November 22, 1930. Nine months later, on September 4, 1931, it 


filed a voluntary petition in bankruptcy, on which it was shortly thereafter adjudi- 
cated a bankrupt. 


Two questions arise out of the facts of this case: 1. Whether or not the defend- 
ant, Indemnity Company, is liable for anything; and, 2, if it is liable, what is the 
amount of its liability? 


The defendant says that, under condition No. 6 of the policy, it is not liable at 
all under its guarantees. That condition is as follows: “6. Final Statement of 
Claim—If any claim for excess loss is made under this Policy, a Final Statement ot 
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Claim, duly sworn to shall be made by the Indemnified upon blank forms which will 
he furnished by the Company upon application, but such Final Statement of Claim 
must be received by the Company at its Executive Office in Saint Louis, Missour, 
within thirty (30) days after the termination of this Policy. No claim for loss 
shall be made or allowed under this Policy unless set forth in such Final Statement 
of Claim, nor shall any claim that has been collected in full be included therein.” 

[1] The policy was issued August 15, 1930, and the defendant was liable there- 
under for “the term beginning the 16th day of July 1930 and ending the 15th day of 
July 1931.” It was necessary, the defendant says, for the plaintiff to make its final 
statement of claim for the loss it had sustained within thirty days after the termina- 
tion of the policy, that is, on or before August 15, 1931. The final statement of claim 
was not presented or sent to the defendant until November 10, 1931, which was more 
than thirty days from the expiration of the policy. Clearly, the defendant was not 
liable under the policy because of the failure of plaintiff to file its final statements 
of claim within the time required by the policy unless the defendant waived that 
requirement. Whether or not it did is a question of fact to be inferred from the 
evidence. 

In the opinion below, —— F. Supp. , the learned trial judge said: “I am 
now satisfied that the law for this Circuit is that, entirely apart from any question 
of waiver or estoppel, where an insurance company under circumstances such as 
appear in this case has received all the information that the insured can possibly 
cive it, compliance with the requirement of a final statement of claim is unneces- 
sary and the term may be read out of the contract. I do not say that I am fully 
in accord with this view, but I am clearly bound by the decisions.” 

This conclusion was based upon the case of New Amsterdam Casualty Company 
v. Basic Building and Loan Association (C. C. A.) 60 F.(2d) 950, 952. In that 
case, we said: “There was no express waiver of the necessity of filing a claim, 
within time, showing the items and dates of loss, but waiver may be inferred from 
the acts of the parties, and under the circumstances of this case, failure to file 
formal proof of loss does not constitute a defense.” 

[2, 3] We did not there or anywhere else in that case intend to read any pro- 
vision out of the contract, and if the learned District Judge so construed our 
language, we did not make sufficiently clear what we intended to say, so that our 
language could not be misconstrued. What we intended to say, and all that we 
thought we had said, was that “waiver may be inferred from the acts of the par- 
ties,” and this we now affirm. Huggins v. Fidelity-Phcenix Insurance Company, 107 
N. J. Law, 175, 151 A. 869; Simons v. Safety Mutual Fire Insurance Company, 277 
Pa. 200, 120 A. 822; Fedas v. Insurance Company of Pennsylvania, 300 Pa. 155, 151 
\. 285. In the New Amsterdam Case, we held, with the trial judge, that the evi- 
dence justified the inference that the defendant had waived the requirement in the 
contract that the claim be submitted in writing to the home office within three 
months after the discovery of the fraud. In the case at bar, we agree with the trial 
judge that under the evidence it was unnecessary for the plaintiff to file its final 
statement of claim with the defendant “at its Executive Office in Saint Louis, Miss- 
ouri, within thirty (30) days after the termination of this Policy.” In so doing, 
however, we do not intend to read that provision out of the contract of insurance. 
It is out, because from the facts and circumstances of the case the law declares that 
the company waived it. 

[4, 5] Courts are “not disposed to scan very strictly the evidence which tends 
to rebut a technical forfeiture of the right to payment” in a policy of insurance, 
or “to oppose the barest technicality as a bar to the plaintiff’s right to recover a 
strictly honest claim.” Pennsylvania Fire Insurance Company v. Dougherty, 102 Pa. 
568, 571, 572; Lycoming County Mutual Insurance Company v. Schollenberger, 44 
Pa. 259; Cara v. Newark Fire Insurance Company, 312 Pa. 489, 167 A. 356. Whether 
or not the insurer by its conduct has waived the filing of the proof of loss or the 
final statement of claim in any case is a question of fact to be determined by the 
jury, or, as in this case, by the judge sitting as a jury. Bonnert v. Safety Mutual 
Insurance Co., 129 Pa. 558, 18 A. 552, 15 Am. St. Rep. 739; Evans v. Metropolitan 
Life Insurance Co., 294 Pa. 406, 144 A. 294; Fedas v. Insurance Company of the 
State of Pennsylvania, 300 Pa. 555, 151 A. 285; Philadelphia Automobile Finance 
Company vy. Agricultural Insurance Co., 102 Pa. Super. 1, 156 A. 625. The learned 
trial judge found on sufficient evidence that the co-operation of the plaintiff with 
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the defendant and “the general relations of the two companies throughout made 
compliance with the final statement of claim clause unnecessary and immaterial.” 
During all the negotiations, in which there was the fullest co-operation between 
plaintiff and defendant, there was never a hint made by the defendant that it was 
not liable for the loss until November 3, 1931, nearly four months after the term- 
ination of the policy, when the default, if any, had been made, and when the defend- 
ant felt that it might be free from liability under the policy. A fair interpretation 
of the evidence shows rather conclusively that the defendant, which was in pos- 
session of all the facts upon which a final statement could be based, from the 
beginning recognized its liability. Plaintiff and defendant worked hand in hand in 
order that the loss might be prevented or minimized, and, under the decisions in 
Pennsylvania, this is evidence from which a waiver may be inferred. Fedas y. 
Insurance Company of the State of Pennsylvania, 300 Pa. 555, 151 A. 285. 

The learned trial judge correctly summarized the evidence as follows: 

“From November 17, 1930, until November 3, 1931, the plaintiff and defendant 
were in constant communication. Approximately forty letters and telegrams were 
mterchanged by them during that period. Throughout this correspondence the par- 
ties were in perfect accord and dealt with entire frankness. The plaintiff’s claim 
against the Fulton Company had been placed in the hands of the defendant for col- 
lection. The defendant’s home office was in St. Louis, where the plant of the Ful- 
ton Company was located. The plaintiff furnished the defendant at all times with 
all the information which it had with regard to the claim and the progress being 
made, although the defendant at most stages knew more about it than the plaintiff, 
and many of the letters consist of requests by the plaintiff for information as to the 
state of affairs, which information the defendant was usually able to give and did 
ceive. At no time during this correspondence was the final statement of claim men- 
tioned by either party until the defendant’s letter of November 3, 1931, at which 
time it was nearly two months overdue. During all this period the defendant was 
working upon the collection of the plaintiff’s claim against the Fulton Company with 
the end in view of reducing its losses on its policy to the plaintiff, and the plaintiff 
was cooperating with it in the fullest possible manner. The defendant’s letters of 
September 21, 1931, October 12, 1931, and October 13, 1931, all after the default, 
are in exactly the same strain as those written before, and disclose no change in 
the defendant’s attitude. The letter of October 13 advises the plaintiff to forward 
invoices or itemized statements and incloses a proof of debt and power of attorney. 
xe x 


“Leaving out of the question waiver and estoppel, either one of which is sup- 
ported by the evidence, I am satisfied that the situation of the parties, the defend- 
ant’s superior knowledge of the entire matter, the full interchange of information, 
the co-operation of the plaintiff and the general relations of the two companies 
throughout made compliance with the final statement of claim clause unnecessary 
and immaterial.” 

The evidence abundantly supports these conclusions. 

[6] The defendant says that if it is mistaken in its position that it is not 
liable in any amount, the most that plaintiff can claim is $4,235.40. But the indebted- 
ness of the Fulton Company against the insolvency of which the defendant had 
insured plaintiff was $120,136.61. Under the terms of the contract, the plaintiff 
was to look to the Fulton Company for only 30 per cent. of this, or $36,040.98. The 
Fulton Company paid $16,428.41 of this amount, leaving only $19,612.57 unpaid at 
the time of the bankruptcy. This amount, under the terms of the policy, was sub- 
ject to two further deductions, 10 per cent. as coinsurance, or $1,961.25, and a “nor- 
mal loss” of $6,000 from the remainder. Both of these aggregate $7,961.25, which, 
subtracted from the $19,612.57, leaves a balance of $11,651.32, with interest from 
October 15, 1931, for which judgment was entered. This appears to be the correct 
amount under the evidence in this case, and the judgment of the District Court 
therefore is affirmed. 
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STATE ex rel. MODERN WOODMEN OF AMERICA 
v. WILCOX, Judge. No. 18286. 
Kansas City Court of Appeals. Missouri. June 3, 1935. 
Rehearing Denied June 24, 1935. 
84 Southwestern Reporter (2d) 678. 
1. INSURANCE. 

Foreign fraternal beneficiary associations appointing superintendent of insur- 
ance as process agent are constructive residents of every county in state and are 
on same basis as foreign insurance companies appointing process agent (Mo. St. 
Ann. §§ 705, 728, 5894, 6006, pp. 918, 947, 4495, 4578). 

(For other cases, see Insurance, Dec. Dig. § 814.) 

2. INSURANCE. 

Citizen of another state, suing on benefit certificate where business was trans- 
acted in other state, cannot secure service on mutual benefit association which has 
appointed process agent by serving process upon superintendent of insurance of 
Missouri (Mo. St. Ann. §§ 705, 728, 5894, 6006, pp. 918, 947, 4495, 4578). 

(For other cases, see Insurance, Dec. Dig. § 814.) 

3. INSURANCE. 

Where citizen of Kansas instituted suit in Missouri circuit court against frater- 
nal benefit association to recover proceeds of beneficiary certificate executed in 
Kansas, service of process on clerk of local lodge of association, who was desig- 
nated in return as agent of association, held not to confer jurisdiction on circuit 
court, under statute limiting service of process by citizen of another state to service 
on local agent appointed to accept service (Mo. St. Ann. §§ 705, 728, 5894, 6006, pp. 
918, 947, 4495, 4578). 

(For other cases, see Insurance, Dec. Dig. § 814.) 

Original petition by the State of Missouri, on the relation of the Modern Wood- 
men of America, for a writ of prohibition to Sam Wilcox, Judge of the Circuit 
Court of Buchanan county, Mo. 

Provisional rule made absolute. 

Mayer, Conkling & Sprague, of St. Joseph, for relator. 

Randolph & Randolph and Nile L. Vermillion, all of St. Joseph, and William R. 
Ross and Horace Guffin, both of Kansas City, for respondent. 

Suan, Presiding Judge. 

On October 22, 1934, a petition for writ of prohibition was filed in this court in 
this cause and on said date Hopkins B. Shain, presiding judge of this court, issued 
provisional writ of prohibition. 

On November 2, 1934, and in due time, the respondent filed his return. On 
November 10, 1934, and in due time, the relator filed demurrer and motion for 
judgment on the pleadings. 


On the pleadings thus made up, a hearing was had at the March term, 1935, of 
this court. 


To an understanding of the issue presented, we deem the statement of the fol- 
lowing facts necessary: 

The relator is a fraternal benefit association incorporated under the laws of 
Illinois and with principal offices in that state. The relator has met the require- 
ments of the laws of this state and is legally authorized to do business in this state. 
The relator has local lodges or camps in the state of Missouri, and benefit certifi- 
cates are issued to its members in Missouri in conformity with the constitution and 
by-laws of said mutual benefit association. 

At the October term, 1933, of the circuit court of Buchanan county, Mo., one 
Snora Brockett, a citizen and resident of the state of Kansas, filed suit against the 
relator. The said Snora Brockett in her petition alleges that she is the widow of 
White Brockett, who died February 18, 1933, while domiciled in the state of Kan- 
sas. It is further alleged that White Brockett, on December 22, 1905, became a 
member of defendant association, and that the defendant, relator herein, issued to 
said White Brockett its beneficiary certificate whereby it promised to pay to the 
said Snora Brockett, upon the death of her husband, the said White Brockett, the 
sum of $1,000. The said Snora Brockett in her petition pleaded the death of said 
White Brockett, and also pleaded due performance of requisites for recovery, and 
prays judgment for $1,000 and interest. 
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It appears from the benefit certificate filed with the petition that application 
for the said certificate was made in the state of Kansas; that the contract was 
executed in the state of Kansas and that the local camp or lodge of which White 
3rockett was a member -was located in the state of Kansas. As before stated, 
Snora Brockett, at the time suit was brought in Missouri, and at all times men- 
tioned in the petition, was a citizen of the state of Kansas. 

Process was issued out of the circuit court of Buchanan county, Mo., and the 
sheriff's return thereon was in words and figures as follows: 

“Sheriff’s Return. 

“Executed the within writ and petition in the County of Buchanan, on the 27th 
day of July, A. D. 1933, by delivering a true copy of the writ and petition to Harold 
Niedorp, an agent of the defendant corporation found in my county, defendant 
being a corporation organized under the laws of another state but doing business 
in this state and having no office or place of business in this state where service 
may be obtained. 

“Otto Theisen, Sheriff. 
“Chas. Wilson, Deputy.” 

The relator in its petition herein makes contention that the service, as shown by 
the above return, is not legal service, and that under process and service the circuit 
court of Buchanan county has acquired no jurisdiction to hear and determine the 
cause of action. 

There are such incongruities in the statutory laws of Missouri concerning ser- 
vice of process, as the appellate courts are frequently confronted with questions 
concerning due process. 

To an understanding of the issue presented, it becomes necessary to give con- 
sideration to several sections of our statutes. 

Prior to 1891, we had no provision in this state permitting citizens of another 
state, whose cause of action accrued in another state, to sue in this state. In 1891 
the Legislature enacted what is now section 705, R. S. Mo. 1929 (Mo. St. Ann. § 
705, p. 918), which is as follows: “§ 705. Parties to suit when cause of action 
accrues in another state. Whenever a cause of action has accrued under or by vir- 
tue of the laws of any other state or territory, such cause of action may be brought 
in any of the courts of this state, by the person or persons entitled to the proceeds 
of such cause of action: Provided, such person or persons shall be authorized to 
bring such action by the laws of the state or territory where the cause of action 
accrued. (R. S. 1919, § 1162.)” 

In 1907 the Legislature of Missouri enacted the fourth subdivision of what is 
now section 728, article 4 of chapter 5, R. S. Mo. 1929 (Mo. St. Ann. c. 5, art. 4, § 
728, p. 947) entitled “Commencement of Actions and Service of Writs and Notices,” 
which reads as follows: “Fourth, where the defendant is a corporation or joint 
stock company, organized under the laws of any other state or country, and having 
an office and doing business in this state, by delivering a copy of the writ and peti- 
tion to any officer or agent of such corporation or company in charge of any office 
or place of business, or if it have no office or place of business, then to any officer, 
agent or employee in any county where such service may be obtained and when had 
in conformity with this subdivision, shall be deemed personal service against such 
corporation and authorize the rendition of a general judgment against it.” 

In 1911 the Legislature of Missouri enacted what is now section 6006, article 13 
of chapter 37, R. S. Mo. 1929 (Mo. St. Ann. c. 37, art. 13, § 6006, p. 4578) which 
said section reads in part as follows: “Service of process on fraternal beneficiary 
associations. Each such association now doing or hereafter admitted to do business 
within this state and not having its principal office in this state, and not having 
organized under the laws of this state, shall appoint, in writing, the superintendent 
of the insurance department and his successors in office to be its true and lawful 
attorney, and upon whom all lawful process in any action or proceeding against it 
may be served, and in such writing agree that any lawful process against it which 
is served on said attorney shall be of the same legal force and validity as if served 
upon the association, and that the authority shall continue in force so long as any 
liability remain outstanding in this state.” 

In 1885 the Legislature of Missouri enacted Laws 1885, p. 183, which, as 
amended, is now R. S. Mo. 1929, section 5894, chapter 37 of article 10 (Mo. St. 
Ann. c. 37, art. 10, § 5894, p. 4495). It will be noted that the language as to manner 
of securing service, as provided in section 5894 and section 6006, is almost identical. 
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The relator herein insists that service on it must be had under the provisions of 
section 6006, supra, in order to confer jurisdiction on the court. The respondent 
herein insists that proper service must be had under the provisions of section 728, 
supra. Thus is presented the issue to be determined by this court. 

[1] As to the matter of process, foreign fraternal beneficiary associations that 
appoint the superintendent of insurance as their agent to accept process are con- 
structive residents of every county in the state and, under the provisions of the law 
of this state, are on the same basis as to process as are foreign insurance companies 
complying with the provisions of section 5894. Rodgers v. National Council, 172 
Mo. App. 719, 155 S. W. 874. 

The construction of section 5894, supra, was before the Supreme Court of Miss- 
ouri in State ex rel. In surance Co. v. Landwehr, 318 Mo. 181, 300 S. W. 294. 

In the Landwehr Case it is held that the provisions of section 5894 were exclu- 
sive to the citizens of this state, and that a citizen of another state, who holds 
policies issued by the insurance company in such other state, could not secure ser- 
vice on the foreign insurance company, authorized to do business in this state, by 
serving process upon the superintendent of insurance in this state. 

In the Landwehr Case, the rights of citizens of other states to bring suit in this 
tate under the provisions of section 705, R. S. Mo. 1929 (Mo. St. Ann. § 705, p. 
8), is recognized. However, as a prerequisite to such action, service must be had 
upon some authorized agent of the defendant that is found in this state. 

The Landwehr opinion overrules the earlier cases of State ex rel. v. Grimm, 
239 Mo. 135, 143 S. . 483, and Gold Issue Mining & Milling Co. v. Fire Insurance 
Co., 267 Mo. 524, 184 S. W. 999. 

The law as declared in the Landwehr Case, we conclude, has not been over- 
ruled by any later opinion of the Supreme Court. 

We conclude that the law as declared in the Landwehr Case, supra, wherein 
section 5894 of R. S. 1929 is construed, applies to the construction to be placed 
upon section 6006, R. S. 1929. 

|2] We conclude, therefore, that a citizen of another state, suing on a 
benefit certificate where the business was entirely transacted in said other state, 
cannot secure service on a mutual benefit association that has complied with the 
provisions of section 6006, supra, by serving process upon the superintendent of 
insurance of this state. 

The question arises as to whether the relator has any such authorized agents 
in Missouri as can be legally served with process by a foreign citizen suing in 
this state upon a contract entered into and executed by the relator in said 
foreign state. In other words, is service upon Harold Niedorp, designated as 
agent of relator, sufficient to confer jurisdiction on the circuit court? It is 
certain that such service had by a citizen of this state would not confer juris- 
action. 

It is admitted that Harold Niedorp is a local camp clerk of a lodge or camp 
of the relator association located in Missouri. 

We now come to a question of first impression in this state, in so far as our 
investigation goes. 

The sheriff's return states that Harold Niedorp is an agent of the relator 
found in his county. Is this assertion on the part of the officer conclusive? 
If so, then any citizen of a foreign state, suing upon a certificate contracted for 
and executed in the foreign state, can confer jurisdiction if the serving officer 
declares that the person served is an agent of the association sued. 

Our provision for a citizen suing upon foreign contract is limited to the 


foreign citizen serving process on some one in our state authorized to be served 
with process. 


While we find no Missouri case directly in point, we are impressed with the 
language and ruling in Thompson v. National Insurance Co. (D. C.) 28 F.(2d) 
877. In the above case, similar conditions as are presented in this case, were 
involved. In the above case, the plaintiff had served process on the insurance 
commissioner of Missouri, and, evidently running upon the Landwehr Case, 
supra, had thereafter secured process on local agent of the insurance company. 
‘The federal court of the Western district of Missouri said: “‘It must be con- 
ceded that the only mode by which a foreign insurance company can be served 
with process in this state is by the method provided for in said section 7042’ 
(now section 6310, R. S. Mo. 1919).” 
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. 9 section is now section 5894 of R. S. Mo. 1929 (Mo. St. Ann. § 5894, p. 
4495). 
Section 705 and section 728, R. S. Mo. 1929 (Mo. St. Ann. §§ 705, 728, pp. 
918, 947), were passed to meet the needs of then existing conditions. The passage 
oi later laws, sections 5894 and- 6006, supra, apparently provide an exclusive 
method for service on both old line and fraternal insurance companies. 

The evidence in this case clearly shows that the relator herein operates in 
the state of Kansas, where the contract sued upon was executed and where 
plaintiff resides, and we see no reason for extending rights of service to a 
citizen of another state that are denied to a citizen of this state. 

[3] Based upon the reasoning in the Landwehr Case, supra, and also the 
opinion by the federal court, Thompson vy. National Life Ins. Co., supra, we 
conclude that the service shown by the return of the sheriff of Buchanan county, 
Mo., confers no jurisdiction on the circuit court of that county to hear and 
determine the issues as presented in the suit by the citizen of Kansas against 
the relator herein. 

It follows that our provisional rule should be made absolute. 

It is so ordered. 

All concur. 


I. TANNENBAUM SON & CO. v. TAGLARENI et al. No. 403. 
Supreme Court of New Jersey. July 9, 1935. 
178 Atlantic Reporter 633. 
2. INSURANCE. 


Contract obligating partnership to procure all its insurance through named 
proker held to apply to partnership’s public liability and workmen’s compen- 
sation insurance also especially where, even if contract were ambiguous, parties 
had signified their intention under the contract by partnership having in previous 
year procured such insurance from such broker and broker having delivered it 
to partnership. 

(For other cases, see Insurance, Dec. Dig. § 106.) 

Appeal from First District Court of Jersey City. 

Action by the I. Tannenbaum Son & Co. against Onifrio Taglareni and 
others, partners trading under the firm name of the Union Wet Wash Laundry 
Company. Judgment for defendants, and plaintiff appeals. 

Reversed. 

Argued May term, 1935, before Trenchard, Heher, and Perskie, JJ. 

McDermott, Enright & Carpenter, of Jersey City (Charles S. Kuebler, of 
jersey City, of counsel), for appellant. 

Verga & Verga, of Jersey City (Julius A. Kepsel, of Jersey City, of counsel), 
for appellees. 

PERSKIE, Justice. 

The agreed state of case discloses that counsel for the respective parties have 
stipulated that the sole question requiring decision is whether the defendants 
were required, under their written conract with the plaintiff, to procure their 
insurance for public liability and workmen’s compensation through the latter as 
their broker. 

The stated question arises out of the written contract, dated April 1, 1933, 
made between the respective parties. This contract is lengthy and it will serve 
no useful purpose to restate it in detail. Suffice it to say that by its general 
terms the plaintiff agreed to install at its own cost an automatic sprinkler sys- 
tem in the defendants’ premises located in Jersey City. The defendants in turn 
agreed during the term of the contract, from April 1, 1933, to December 31, 1943, 
{ procure certain policies of insurance through the plaintiff as their broker. 
Defendants agreed (first paragraph) “to order, apply for, procure and accept 
policies of fire insurance * * * on merchandise, machinery, furniture, fixtures and 
improvements of the assured * * * in or on the buildings and premises situate 
and known as 474-476 Grand Street, Jersey City * * * and upon the said buildings 
and premises and upon the rents of said buildings and premises, and upon the 
use and occupancy of said buildings and premises, and the use and occupancy 
of the business conducted therein and thereon. Said policies to be at all times 
in amounts at least equal to the full value of said property and items respectively, 


and at no time less than Twenty Five Thousand 00/100 dollars ($25,000.00).” 
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Plaintiff installed the sprinkling system. Defendants concede that they 
were obligated to effect the insurance enumerated as dforesaid threugh the 
plaintiff and accordingly consented to the entry of judgment on the first and 
second counts, which embraced such insurance. The third count of the demand 
presents the question in issue. Were the defendants obliged to procure their 
public liability and workmen’s compensation insurance through the planitiff ? 

Paragraph 7 of the agreement provided: 

“The assured covenants and agrees that during the period of this contract 
it will, through the broker as its agent or broker, order, apply for, procure and 
accept policies for all its insurance of every kind and description which it may 
desire or require, in addition to the insurance which it is obligated to accept and 
carry under the first paragraph hereof. All such insurance as the assured is not 
obligated to accept and carry under the paragraph First of this contract and at 
ihe fixed rates provided in paragraph Second hereof, is for convenience of desig- 
nation called additional insurance, and embraces every and all kinds of insurance 
which the assured may desire or require on any property, items, effects, priv- 
ileges, rights or #mmunities wherever the same may be located or situated. For 
the purpose of illustration (but not limitation) such additional insurance is 
declared to include floating, casualty, burglary, liability, marine, manufacturers’ 
floater, plate glass and fire insurance. For all such additional insurance or 
renewals thereof the assured shall pay on demand to the broker the premium 
appearing in each case on the policy procured, originally or as a renewal, by the 
broker and delivered to the assured. Provided, however, that if the broker shall 
fail or refuse to furnish to the assured any such additional insurance within 
fifteen days after a written request therefor, then only and thereupon the assured 
may procure the additional insurance not so furnished by the broker, from other 
sources, without being liable for commissions thereon to the broker.” 


“The intent hereof is that the assured having definitely bound itself to accept 
and carry at fixed rates the insurance mentioned in paragraph First hereof, fur- 
ther agrees that the broker shall have, in addition thereto, the right as broker to 
place any other insurance controlled by the assured at any place, so that the broker 
can make the customary commissions thereon allowed by insurers to brokers, and 
that only as and when the broker is unable or unwilling to procure such additional 
insurance, shall the assured obtain it through other agencies or sources. Pro- 
vided that the amount of such additional insurance, or any part thereof, shall 
always be at the option of the assured.” 


Defendants admit that they need and have procured insurance covering public 
liability and workmen’s compensation liability; that such policies were furnished 
by the plaintiff to them during the year 1933 and were accepted and paid for by 
them; that when like policies were delivered by plaintiff for the year 1934, they 
refused to accept them. Defendants contend that they merely effected the public 
liability and workmen’s compensation policies during 1933 through the plaintiff 
not because they were obliged to do so under the agreement of April 1, 1933, but 
tather did so “of their own volition.” 

The trial judge, construing the agreement, rendered judgment in favor of the 
defendants. In so doing, we think he fell into error. 

[1] In our opinion there is no ambiguity in the terms of the contract. The 
terms are clear and definite; each provision has a distinct significance. The mutual 
benefits contemplated by the parties to the agreement are obvious. And, as part 
consideration of the undertaking, defendants obligated themselves to procure the 
type of insurance specifically set forth in paragraph 7 of the agreement in addition 
to those set forth in the first paragraph thereof. There is nothing uncertain about 
it. The law applicable therefore in construing the contract is clear. 

_ In Rogers v. Colt, 21 N. J. Law, 704, the Court of Errors and Appeals said: 
“The contract must undoubtedly be construed according to the intention of the par- 
ties. But that intention is to be gathered from the contract itself. If there be no 
ambiguity in the contract; if the contracting parties have declared their intention 
in plain and unequivocal language, there can be no construction against the words 
of the contract. We may not alter the terms which the parties themselves have 
adopted, or make a new contract for them. The construction must be agreeable 
to the common understanding of the. terms used, without regarding technical 
meaning or grammatical propriety. And it must be upon the whole contract, so 
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that one clause or phrase may qualify, enlarge, restrain, or even totally defeat 
another.” 

The instant case is not of the type which requires the construction given to 
contracts referred to in Bellisfield v. Holcombe, 102 N. J. Eq. 20, 139 A. 817, 822, 
in which the recitals and operative parts of the instrument are ambiguous; there 
are no recitals in the contract in question as distinguished from operative clauses 
in a contract. Nor can the wording of the seventh paragraph be brought withia 
the rule of construction (ejusdem generis) that when words of a particular des- 
cription are followed by words of a general import, the latter can be held to include 
only things similar to those specifically named. 

[2] Even were we to assume that the terms of the contract were ambiguous, 
nevertheless, it would not, under the proofs herein, affect the result. For the 
parties have given a very strong inclination or clue of their intention in the prem- 
ises. As already stated, the plaintiff in 1933 delivered to the defendants and the 
latter accepted and paid for liability and workmen’s compensation policies, as 
contemplated by the seventh paragraph of the contract. But appellees urge, not- 
withstanding their past action, that under the case of Lehigh Valley R. Co. v. 
Stewart, 37 N. J. Law, 53, 55, they are not precluded from insisting on the proper 
and true legal construction. 

[3] In the case of Bellisfield v. Holcombe, supra, the late Chancellor Walker 
said: “Where terms, used in a written contract, are themselves susceptible of defi- 
nite legal construction the fact that the parties have adopted and acted on an 
erroneous construction of the contract, will not preclude them, as to transactions 
not clear, from insisting on the proper and true legal construction. Lehigh Valley 
Railroad Co. v. Stewart, 37 N. J. Law, 53, 55. And the practical construction 
placed upon the contract, as shown by the conduct of the parties and the partial 
performance, is a clue to their intention, where more than one construction of the 
language is permissible. Basic Iron Ore Co. v. Dahlke, 103 N. J. Law, 635, 137 
A. 423." 

In the case of Basic Iron Ore Co. v. Dahlke, supra, the Court of Errors and 
Appeals, by Mr. Justice Black, said: 

“The cardinal rule for the construction of a written contract is to ascertain 
and give effect to the mutual intention of the parties. 6 R. C. L. 835, § 225; 13 
Corp. Jur. 521, § 482 (2). So to ascertain the intention of the parties, if more 
than one construction of the language used is possible, the circumstances surround- 
ing the transaction may be considered as well as the written document. Fletcher 
v. International Chemical Co., 94 N. J. Law, 332, 110 A. 709; 6 R. C. L. 849, § 239. 

“The trial court, in reaching a result, resorted to the practical construction 
placed upon the contract, as shown by the conduct of the parties, such as their 
acts in partial performance; such a construction is entitled to great weight, if not 
controlling, in determining its proper interpretation. The acts done under it are 
a clue to the intention of the parties. Camden, etc., Land Co. v. Lippincott, 45 
N. J. Law, 405, 418; 13 Corp. Jur. 546, § 517 (23).” Compare Blouch v. Stevens, 
106 N. J. Law, 488, 491, 150 A. 581; Halverson v. Simpson, 110 N. J. Law, 100, 102, 
164 A. 289. 

Thus, in either event, the plaintiff was entitled to recover. 

Judgment is reversed. 





